Galetta v. Galetta: Methodology of Acknowledgment vs.
Evidence of a Lengthy Decision with No Contributions to
Substantive Law
By Elliott Scheinberg
Domestic Relations Law § 236B(B)(3) provides that
an agreement made before or during the marriage must
comply with three procedural formalities to be valid and
enforceable in a matrimonial action. Such agreement
must be in writing, subscribed by the parties, and acknowledged or proven in the manner required to entitle a
deed to be recorded.

The Elements of a Proper Acknowledgment Derive
from Three Statutes in the Real Property Law
Three provisions of the Real Property
Law must be read together to discern the
requisites of a proper acknowledgment:1
•

RPL § 292:2 the party signing the
document must orally acknowledge
to the notary public or other officer that he or she in fact signed the
document;

•

RPL § 303:3 an acknowledgment may
not be taken by a notary or other
officer “unless he [or she] knows
or has satisfactory evidence [ ] that
the person making it is the person
described in and who executed such
instrument”; and

•

RPL § 306: the notary or other officer
must execute “a certificate…stating
all the matters required to be done,
known, or proved” and to endorse
or attach that certificate to the
document.

•

Galetta arose from exceptionally unique circumstances. Although the husband had gone to a notary to have the
prenuptial agreement properly acknowledged, his right
to enforce the agreement was upended by a typographical error on the acknowledgment page, which error had
originated in the attorney’s office, and by an unforgiving
high court. The husband did not attempt a late date cure
of the acknowledgment, but rather only sought to submit evidence that the notary had fully complied with the
statutory requirements.

The Purpose of the Acknowledgment
“Generally, [an] acknowledgment serves to prove the
identity of the person whose name appears on an instrument and to authenticate the signature of such person.”7
In re Maul’s Estate,8 cited in Matisoff in support of late-date
acknowledgments, states: “The acknowledgment is an
authentication or verification of the signature of the petitioner…. It establishes merely that the petition was ‘duly
signed.’ It proves the identity of the person whose name
appears on the petition, and that such person signed the
petition.”
The acknowledgment and record also secure title,
prevent fraud in conveyancing, and furnish proof of
due execution of conveyances.9 Concern over fraud was
also expressed in People ex rel. Erie Railroad Co. v. Board of
Railroad Commissioners:10 “The purpose of an acknowledgment is to require greater formality in the execution of an
instrument, and by not only requiring greater formality,
but by thus obtaining an official act of a disinterested person, prevent, so far as possible, the perpetration of fraud.”
Other courts have stated that the purpose of an acknowledgment is not to facilitate the recording of an instrument,
but rather to establish an authentication of an act and the
identity of the actor to prevent fraud.11

The purpose of the certificate of
acknowledgment is to establish that
these requirements have been satisfied: (1) that the signer made the oral
declaration compelled by RPL § 292;
and (2) that the notary or other official either actually knew the identity
of the signer or secured “satisfactory
evidence” of identity ensuring that
the signer was the person described
in the document.

Matisoff v. Dobi, Galetta v. Galetta
Notwithstanding long and ample statutory and
decisional authority, including that from the Court of
14

Appeals, that allows rectification of late date or otherwise
imperfect acknowledgments,4 the Court of Appeals has, in
the past two decades, harshly treated flawed acknowledgments in marital agreements, having twice denied enforceability of correctable acknowledgments. The first case was
Matisoff v. Dobi.5 The second, Galetta v. Galetta,6 is more
troubling and the subject of this article.

Interestingly, Matisoff underscored that “DRL § 236(B)
(3) refers only to the recordation requirements for deeds,”12
which suggests concern over the administrative process
necessary to protect the sanctity of land titles, rather than
concern over hasty transfers by grantors. The acknowl-
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edgment process is identical for deeds, wills, and marital
agreements.

The Facts
In Galetta, the plaintiff-wife moved for a summary
judgment determination that the parties’ prenuptial
agreement was invalid due to the husband’s defective
acknowledgment. Each party had separately signed the
agreement before a different notary public.
The acknowledgment associated with the husband’s
signature was defective because the key phrase “to me
known and known to me”—validating that the notary
confirmed the identity of the person executing the document to also be the individual described in the document—had been inadvertently omitted during the typing
of the document by his attorney’s office. The signatures
and the certificates of acknowledgment were set forth
on a single page, and “appear to have been typed at the
same time.”13 Absent the omitted language, the certificate
did not indicate either that the notary knew the husband
or had ascertained through some form of proof that he
was the person described in the agreement. The certificate
of acknowledgment thus had not even complied with
the statutory “substantial compliance” requirement,14
because the certificate failed, as required by RPL § 306,
to “stat[e] all the matters required to be done, known, or
proved on the taking of such acknowledgment or proof.”
The husband submitted an affidavit from his notary, a bank employee where he then did business, who
averred that it was his custom and practice, prior to acknowledging a signature, to confirm the identity of the
person named in the document. The notary’s affidavit
stated that he presumed that he had similarly followed
that practice before acknowledging the husband’s signature.15 Supreme Court denied the wife’s motion.
In a divided decision, 3-2, the Appellate Division affirmed.16 The majority held that the deficiency could be
cured after the fact and that the notary’s affidavit raised
a triable question of fact as to proper acknowledgment.
The dissenters deemed the defect fatal, that the notary’s
affidavit was insufficient to raise a question of fact to the
possibility of a cure.

(2)], concerning waivers of the spousal right of election, which may be cured; the Appellate Division drew
a parallel between the Domestic Relations Law and the
EPTL underscoring that “the language of the EPTL contains the same ‘restrictive acknowledgment language as
the Domestic Relations Law discuss[ed] in the Matisoff
case.’”19
In 2002, the Fourth Department, in Filkins v. Filkins,20
reiterated the ruling, in Arizin v. Covello,21 a 1998 New
York County decision which upheld late date acknowledgments, thereby “implicitly endors[ing] the possibility
that a defect in a technically improper acknowledgment
c[an] be cured.”22 Critically, the agreement, in Filkins,
had no written certificate of acknowledgment attached
to the parties’ prenuptial agreement for which reason
the agreement could not be cured “by [first] having the
agreement notarized and filed after commencement of
[the] divorce action [] because the agreement was never
reacknowledged.”23

The Court of Appeals
The Court of Appeals reversed the majority opinion
in the Fourth Department, declared the agreement invalid, and granted the wife’s motion for summary judgment.24 The Court, effectively: (1) denied the husband
due process by disallowing the application of a settled
principle of evidence; (2) incorrectly applied its own precedent authority regarding the standard to defeat a motion
for summary judgment; and (3) conflated methodology
and rules of evidence.
The Court, referencing Matisoff, emphasized that
an unacknowledged agreement is invalid because “the
statute recognizes no exception to the requirement that a
nuptial agreement be executed in the same manner as a
recorded deed and ‘that the requisite formality explicitly
specified in Domestic Relations Law § 236(B)(3) is essential.’”25 The Court compared the situation in Galetta to
those in Matisoff:
In Matisoff, a case where the parties had
not attempted to have their signatures
acknowledged, defendant husband
similarly contended that the lack of
certificates of acknowledgment had been
cured by testimony both the husband
and wife presented at the matrimonial
trial admitting that the signatures were
authentic and that the postnuptial
agreement had not been signed under
fraud or duress.26

Critical to Galetta was that the husband had taken all
steps within his power to have the agreement properly
acknowledged; the husband was not trying to cure any
omissions attributable to either him or the notary but
rather only sought to prove that the notary had, in fact,
complied with the two-step process.
The Fourth Department noted that, while Matisoff
specifically declined to resolve the issue “whether and
under what circumstances the absence of acknowledgment can be cured,”17 the Court of Appeals observed that
courts have been divided on the issue.18 The Appellate
Division emphasized that defects in an acknowledgment
required by EPTL 5-1.1-A(e)(2) [referencing EPTL 5-1.1(f)

The word “similarly” is of concern because the acknowledgment in Galetta, unlike that in Matisoff, was
contemporaneous with the execution of the agreement.
Mr. Galetta did all he could have done and asked no more
than to prove that the notary had complied with the required two-prong process.27
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Furthermore, as in Matisoff, the Court, again, declined to “definitively resolve the question whether
a cure is possible because, similar to what occurred in
Matisoff, the proof submitted here was insufficient.”

The “Bade Deliberate, Check Haste, and Foster
Reflection” Concern
Citing Matisoff, Galetta noted two “important purposes”28 “fulfilled” by an acknowledgment:
• It proves the identity of the person whose name
appears on an instrument and authenticates the
signature of such person.
• It also “necessarily imposes on the signer a
measure of deliberation in the act of executing the
document. Just as in the case of a deed where the
law puts in the path of the grantor ‘formalities
to check haste and foster reflection and care…
[h]ere, too, the formality of an acknowledgment
underscores the weighty personal choices to
relinquish significant property or inheritance
rights, or to resolve important issues concerning
child custody, education and care.’”
Matisoff quoted Chamberlain v. Spargur,29 an 1881
decision, involving the sale of real property, where the
Court of Appeals explained that the purpose of the formalities was to direct the grantor who was parting with
his freehold to “check haste and foster reflection and
care.”30
It required him not only to sign, but
to seal, and then to acknowledge or
procure an attestation, and finally to
deliver. Every step of the way he is
warned by the requirements of the
law not to act hastily, or part with his
freehold without deliberation.31
Additional objectives of the acknowledgment process are to secure title, prevent frauds in conveyancing,
furnish proof of due execution of conveyances,32 and
prevent overreaching.33
It is, however, most seldom that a seller of a home,
the “grantor,” does not engage counsel. Logic dictates
that, since “bade deliberate” is the driving fuel behind
the acknowledgment process, if the mere formalities of
a pro se appearance before a notary who is not an attorney and unqualified to offer legal guidance instills
deliberation, reflection, and awe, per Chamberlain and
Matisoff, representation by counsel must certainly qualify
as exponential compliance with the “bade deliberate” admonition, irrespective of whether counsel is the ultimate
notary.

Who Should Have Standing to Assert a Defective
Acknowledgment?
The history of the “bade deliberate” concern invites
the further question: who should have standing to raise
the issue of a defective acknowledgment? The aforementioned authority unequivocally makes clear that the acknowledgment process was intended to shield the grantor
against his own “haste” in the conveyance of land, not the
haste of the other party; notably, the caselaw expresses
no concern about the conveyee of the property. Because
settled law prohibits a party from asserting the rights of
another,34 Mrs. Galetta and Ms. Matisoff should have been
precluded from inherently arguing that their husbands
had not deliberated.

Is the Acknowledgment in DRL § 236B(3)
“Onerous and in Some Respects More Exacting
Than the Burden Imposed When a Deed is
Signed”? The Implications of an Unacknowledged
Agreement as Between the Parties
Galetta, referencing Matisoff, states: “the acknowledgment requirement imposed by DRL § 236(B)(3) is onerous
and, in some respects, more exacting than the burden
imposed when a deed is signed.”35 This is so, Galetta says,
because “although an unacknowledged deed cannot be
recorded (rendering it invalid against a subsequent good
faith purchaser for value) it may still be enforceable between the parties to the document (i.e., the grantor and
the purchaser). The same is not true for a nuptial agreement which is unenforceable in a matrimonial action,
even when the parties acknowledge that the signatures
are authentic and the agreement was not tainted by fraud
or duress.”
Caselaw, however, holds that a marital agreement
that is defective due to the absence of an acknowledgment
nevertheless remains viable and enforceable in other nonmatrimonial litigation between the parties themselves.36
Does Galetta sotto voce reverse these cases?

The Methodology of Acknowledgment by a
Subscribing Witness; Methodology Is Unrelated
to Proffering Evidence of Compliance
The Legislature provides that a deed or instrument of
conveyance may also be alternatively acknowledged by a
person who witnessed such execution and who simultaneously subscribed the conveyance as a witness37—even
the notary who acknowledged the signature may be a
subscribing witness.38 Nevertheless, statute and its own
precedent notwithstanding, the Court of Appeals infused
an evidentiary condition into RPL § 291:39 “Because this
case involves an attempt to use the acknowledgment procedure, we focus on that methodology.”40
The methodology of an acknowledgment is wholly
distinct from any rule of evidence. It is illogical to condi-

16
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tion the introduction of evidence upon methodology.
Compliance with methodology creates a jural right, evidence does no more than to prove that the jural act of the
methodology had been properly complied with. There
is no foundation that supports the notion that statutory
intent is violated when a party is given an opportunity to
present evidence of proper compliance.41

sufficiently to warrant the court as a matter of law in directing judgment in favor of any party.” In Nomura Asset
Capital Corp. v. Cadwalader, Wickersham & Taft LLP,47 the
Court of Appeals summarized the rule regarding summary judgment motions:
[T]he moving party must “make a prima
facie showing of entitlement to judgment
as a matter of law, tendering sufficient
evidence to demonstrate the absence
of any material issues of fact”… If the
moving party produces the requisite
evidence, the burden then shifts to
the nonmoving party “ ‘to establish
the existence of material issues of fact
which require a trial of the action’…
Viewing the evidence “in the light most
favorable to the non moving party,” if the
nonmoving party, nonetheless, fails to
establish a material triable issue of fact,
summary judgment for the movant is
appropriate…

Nor is methodology of acknowledgment statutorily
resistant to either cure or the submission of evidence to
establish compliance with the statute. Nothing in the
statutory scheme even remotely suggests a contrary conclusion—the canons of statutory construction forbid the
extension and expansion of words to include that which
the Legislature could have said but did not.42
The converse is, however, true: the statutory scheme
shows that the Legislature has always preserved the
opportunity to prove a proper acknowledgment. The
decisional authority cited in Matisoff referenced an estate
matter where a defective acknowledgment was cured by
way of the testimony of a subscribing who testified under
compulsion per RPL §305, land conveyances.43
It is, therefore, unreasonable to posit that the
Legislature would only allow the production of evidence
of a proper acknowledgment based on the methodology
of acknowledgment.

The Court Conceded That the Typographical Error
Did Not Mean That the Notary Had Not Fully
Discharged His Task
The Galetta Court’s concession that the defective acknowledgment, attributable to the typographical error,
did not signify that the notary had failed to “to engage in
the formalities required when witnessing and acknowledging a signature”44 defeats the notion that the aforementioned “important purposes” are somehow transgressed when a party is given an opportunity to establish
evidence of proper compliance with a statute. To the
contrary, the Court said, “it may well be that the prerequisites of an acknowledgment occurred but the certificate
simply failed to reflect that fact.”45

In the landmark decision on summary judgment
motions, Zuckerman v. City of New York,48 the Court of
Appeals held that “to defeat a motion for summary judgment the opposing party must ‘show facts sufficient to
require a trial of any issue of fact’ [CPLR 3212, subd. (b)].
Normally if the opponent is to succeed in defeating a
summary judgment motion he, too, must make his showing by producing evidentiary proof in admissible form.”49
The Court, however, underscored that, although the opponent to “a summary judgment motion must make his
showing by producing evidentiary proof in admissible
form…the rule with respect to defeating a motion for
summary judgment is more flexible, for the opposing
party, as contrasted with the movant.”50
Prof. David Siegel51 capsulized summary judgment
thus:

Nevertheless, the Court unreasonably sealed the
evidentiary door to the submission of evidence at trial
because of a perceived future concern that “parties would
be permitted to conform the certificate to reflect that
their agreement had been properly acknowledged years
earlier.”46 This reasoning is sustained by a seemingly irrefutable ab initio presupposition of collusion, which is
defensively impervious to any quantum evidence.

“Flexible” Standard Applied to Party Opposing
Summary Judgment Motion
CPLR 3212(b) provides that summary judgment
“shall be granted if, upon all the papers and proof submitted, the cause of action or defense shall be established
NYSBA Family Law Review | Spring/Summer 2016 | Vol. 48 | No. 1

The grant means that the court, after
going through the papers pro and con
on the motion, has found that there is
no substantial issue of fact in the case
and therefore nothing to try… It does
not deny the parties a trial; it merely
ascertains that there is nothing to try.
Rather than resolve issues, it decides
whether issues exist. As is often said of
the motion, issue finding rather than
issue determination is its function52…
If an issue is arguable, trial is needed
and the case may not be disposed of
summarily.53 “Where the court entertains
any doubt as to whether a triable issue of
fact exists, summary judgment should be
denied.”54

17

Citing Siegel,55 the Second Department, in Daliendo
v. Johnson,56 held: “Where the court entertains any doubt
as to whether a triable issue of fact exists, summary judgment should be denied.”
Under the circumstances, an issue existed once the
court conceded that the error in the acknowledgment
was attributable to no more than a typographical error
and that such error did not mean that the notary had
failed “to engage in the formalities required when witnessing and acknowledging a signature,” which was further supported by the notary’s averment. There was thus
a sufficient and necessary basis to deny the wife’s motion
for summary judgment and dispatch the matter to the
trial court for further determination.

The Court of Appeals Declined to Apply the
Settled Rule of Evidence of Custom and Practice
“Custom and practice evidence draws its probative
value from the repetition and unvarying uniformity of the
procedure involved as it depends on the inference that a
person who regularly follows a strict routine in relation
to a particular repetitive practice is likely to have followed that same strict routine at a specific date or time
relevant to the litigation.”57 So said Galetta.
While acknowledging its own precedent authority
that a party can rely on custom and practice to spackle
evidentiary gaps “where the proof demonstrates a deliberate and repetitive practice by a person in complete
control of the circumstances thereby creating a triable
question of fact as to whether the practice was followed
on the relevant occasion,”58 and notwithstanding the
notary’s statement that he makes inquiry into a person’s
identity, the Court, nevertheless, rejected the notary’s
averments as “too conclusory to fall into this category.”59
But Galetta observed that a notary might vary the
method, “depending on the circumstances”:
any number of methods a notary might
use to confirm the identity of a signer
he or she did not already know, such
as, requiring that the signer to display
at least one current form of photo ID (a
driver’s license or passport). It is, also,
possible that a notary might not employ
any regular strategy but vary his or her
procedure for confirming identity depending
on the circumstances.60
But the Court of Appeals cited its precedent authority, Rivera v. Anilesh,61 and stated:
Custom and practice evidence draws its
probative value from the repetition and
unvarying uniformity of the procedure
involved as it depends on the inference
that a person who regularly follows a
strict routine in relation to a particular
18

repetitive practice is likely to have
followed that same strict routine at a
specific date or time…
However, in 1977, in Halloran v. Virginia Chemicals
Inc.,62 the Court of Appeals held:
Evidence of habit or regular usage,
if properly defined and therefore
circumscribed, involves more than
unpatterned occasional conduct, that
is, conduct however frequent yet likely
to vary from time to time depending upon
the surrounding circumstances; it involves
a repetitive pattern of conduct and
therefore predictable and predictive
conduct.
The Court is not only not keeping with its own precedence but is also not internally consistent in the same
decision.
Nevertheless, with the same stroke of the pen, the
Court conflictingly emphasized that the notary’s affidavit did not “describe a specific protocol that the notary
repeatedly and invariably used.” This could have been
fleshed out during trial.
Moreover, although having conceded that the notary
“understandably had no recollection of an event that
occurred more than a decade ago,”63 for which reason
the notary relied upon custom and practice evidence,
the Court, nonetheless, simultaneously faulted his affidavit for “not stat[ing] that he actually recalled having
acknowledged the husband’s signature, nor that he knew
the husband prior to acknowledging his signature. The
notary averred only that he recognized his own signature on the certificate and corroborated the husband’s
statement concerning the circumstances under which he
executed the document” at the bank.64 These statements
conflict: if the notary had remembered his having taken
the acknowledgment, the husband would not have had to
resort to the indirect route of custom and practice, especially if he may have resorted to different methods.
The Court, also, stated that “the affidavit by the notary public…merely paraphrased the requirement of the
statute—he stated it was his practice to ask and confirm
the identity of the signer—without detailing any specific procedure that he routinely followed to fulfill that
requirement.” The notary had averred that he was “confident” that he “ask[ed] and confirm[ed] that the person
signing the document was the same person named in
the document.”65 Averring compliance with a statute by
reciting the full elements complied with constitutes an
affirmative defense sufficient to defeat a motion for summary judgment. This is especially in light of the fact that
the notary recognized his own signature, and the Court’s
concession of an apparent typographical error.
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Denying Mr. Galetta the Opportunity to
Prove the Notary’s Compliance Under These
Circumstances Denied Him Due Process
Under the unique circumstances of Galetta, summary
determination, which barred the husband from doing no
more than submitting evidence of the notary’s full compliance with the statute, denied him due process66 and
vacated a valid agreement, a most unfortunate outcome
in light of the caselaw that “the function of the officiating
person in taking the acknowledgment of a party to an instrument and certifying thereto is ministerial/administrative and not judicial.”67

CPLR 2309(c), Real Property Law § 299–a

spot the typographical error in the acknowledgment, it
was unreasonable not to have to permitted Mr. Galetta
to call the notary as a witness during trial to confirm that
the notary had properly carried out his charge that day.
Mr. Galetta was penalized for the inadvertent omissions
of his attorney and the notary.
The decision is draconian, unreasonably unforgiving,
and adds nothing new to existing substantive law, essentially leaving matters as they were after Matisoff. In the
aftermath of this lengthy decision, all that remains clear
is the Court’s continuing refusal to “definitively resolve
the question whether a [late date] cure is possible,”77 notwithstanding the fact that prior precedent authority holds
otherwise.

In a line of cases arising from CPLR 2309(c), which
states that an out-of-state oath or affirmation is valid in
New York if it is “accompanied by such certificate or certificates as would be required to entitle a deed acknowledged without the state to be recorded within the state”68
(regarding certificates of conformity),69 the First, Second,
and Third Departments have routinely allowed nunc pro
tunc cures as a matter of course.70

The rigidity of and resistance to curing or even confirming the acknowledgment process survives as an
anachronistic relic that has outlived its purpose. It is time
to legislatively amend the harsh body of decisional authority and render it consonant with the legislative intent
so as to specifically allow late date cures or, at least, late
date evidence of compliance.

In Indemnity Insurance Corp., Risk Retention Group v.
A 1 Entertainment LLC,71 decided about one month after
Galetta, the First Department, without acknowledging
Galetta, upheld a late date cure of an acknowledgment in
a 2309(c) matter: “Courts are not rigid about this requirement. As long as the oath is duly given, authentication of
the oath giver’s authority can be secured later, and given
nunc pro tunc effect if necessary.”72 Therein the plaintiffinsurer had submitted an affidavit of its vice president of
claims, which had been sworn to before an out-of-state
notary, but lacked the authenticating certificate required
by CPLR §2309(c).

Endnotes

Indemnity Insurance Corp quoted Matapos Tech. Ltd.
v. Cia. Andina de Comercio Ltda,73 which included a late
date cure of the “certification required by CPLR and
Real Property Law § 299–a.”74 The affidavit, in Matapos,
had also been sworn to before a notary in Maryland, but
lacked the authenticating certificate required by CPLR
2309(c).
In Smith v. Allstate Ins. Co.,75 the Second Department
held that the “omission” of an “accompan[ying] certificate authenticating the authority of the notary who
administered the oath (CPLR 2309[c] ), [] was not a fatal
defect.”76

Conclusion
It was undisputed that Mr. Galetta had gone to a
notary and had therefore complied with the “bade deliberate” admonition to the best of his ability; there was
nothing more for him to have done. The process itself
had to be completed by the notary. Under these unique
circumstances, which were further complicated by Mr.
Galetta’s counsel’s and the notary’s collective failures to
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McKinney’s Cons. Laws. of N.Y., Book 7B, CPLR C2309:3).”
CPLR 2001 addresses “mistakes, omissions, defects and
irregularities”:

Midfirst Bank v. Agho, 121 A.D.3d 343 (2nd Dept 2014):
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