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Cases never cease to amaze me. The recent decision 
in Kojovic v. Goldman1 appears to be an attempt by the 
Appellate Division in the First Department to compro-
mise the Court of Appeals decision in Christian2 that 
imposed a fi duciary relationship between husband and 
wife in the negotiation and execution of separation or 
settlement agreements. Upon the most questionable fac-
tual predicate, Kojovic failed to protect a wife from her 
husband’s fraud and concealment of material fi nancial 
information. The gross unfairness of the decision to an 
unmonied spouse is especially clear in this case when 
the decision by Justice Lobis in the court below, as well 
as the motion papers, to dismiss the wife’s complaint for 
failure to state a cause of action and the responding argu-
ments are carefully studied. Fortunately, since a motion 
was made to the Court of Appeals for leave to appeal 
(but characteristically denied) the record is readily found 
in any court library.

It is to be remembered that the husband in Kojovic 
moved to set aside the complaint for failing to state a 
cognizable cause of action. This was not a motion for 
summary judgment. However, rather than accepting the 
facts alleged by the wife to be true, as the court must 
on a motion to dismiss, the First Department, without 
so much as a dissenting opinion, ignored the facts pled, 
and came to its own conclusion that once an asset is 
disclosed, relevant facts that may affect the value of the 
asset may be concealed. The appellate court went on to 
inexplicably hold that a spouse with special knowledge 
of the value of an asset has no duty to disclose such 
facts even though the failure to do so would provide an 
extraordinary windfall profi t to the spouse concealing 
such information . . . which was tantamount to ignoring 
the equitable principle of unjust enrichment. The law ap-
pears to be otherwise in all other judicial departments.

You decide for yourself. Consider the facts. A hus-
band during the negotiations for a settlement of his di-
vorce litigation with his wife forwards a letter through 
his attorney stating that he has no intention to sell his 
shares in a dot-com fl edgling business, and later makes 
an untrue oral representation that there were no negotia-
tion talks to do so. He further urges his wife to accept 
cash for the value of the dot-com business, rather than 
accept part of the shares in kind. The wife alleged all of 
such facts in her complaint, and the husband on his mo-
tion to dismiss did not deny that he made such false rep-
resentations to her.

Shortly after the execution of their settlement agree-
ment, the wife learned that not only was the husband’s 
representation false, but he was in negotiations to sell the 
business at the time he represented he had no intention 
to sell it. A sale was consummated and the husband re-
ceived $18 million for his shares.

After learning of such facts, the wife served a com-
plaint alleging fraud, sought to rescind the agreement 
and receive her equitable share of the proceeds from the 
sale of the husband’s shares. 
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Before reviewing the allegations of the complaint the 
reader should be conversant with the elements necessary 
to state a cause of action for fraud, which include the 
following:

1. That defendant made a false representation to a 
material fact;

2. That defendant knew the representation to be 
false;

3. That the representation was made for the purpose 
of inducing the plaintiff to rely upon it;

4. That the plaintiff relied upon the representation in 
ignorance of its falsity; and  

5. That the reliance upon such representation created 
an injury to the plaintiff.3

The complaint contained, inter alia, the following 
allegations. 

33. Mr. Goldman misrepresented his fi -
nancial circumstances to then wife, Ms. 
Kojovic, in the June 4th Letter, inter alia, 
by advising her that “he will not again 
have the approval for the sale of any of 
his stock unless and until the company 
should be liquidated, which is not con-
templated,” and that his “restriction from 
selling any more stock has a negative im-
pact on exercising the options” and that 
the “stock is now completely non liquid 
as it cannot be sold and will be subject to 
market, competitive and execution risk 
for several years.” 

34. Mr. Goldman misrepresented his 
fi nancial circumstances to then wife, 
Ms. Kojovic, by failing to advise her 
in the June 4th Letter of the possible 
sale of Capital IQ to The McGraw-Hill 
Companies or its subsidiary, Standard & 
Poor’s.

35. Mr. Goldman misrepresented his fi -
nancial circumstances to then wife, Ms. 
Kojovic, by failing to advise her during 
the negotiations of their Stipulation of 
Settlement in the matrimonial actions 
of the possible sale of Capital IQ to The 
McGraw-Hill Companies or its subsid-
iary, Standard & Poor’s.

Based on these facts, Justice Lobis in the matrimonial 
part of the court below held that the primary issue to de-
termine is what the defendant knew about the sale, and 
when he knew it. She correctly held that on a motion to 
dismiss the complaint she was bound to construe the facts 
most favorably to the wife, and accept her allegations 
as true. Specifi cally, she referred to the allegations in the 
complaint regarding the husband’s alleged misrepresen-

tations and concealment of the sale. In essence, Justice 
Lobis concluded that the wife’s complaint could not be 
dismissed for failure to state a cause of action, and she 
permitted discovery to go forward.

By contrast, the Kojovic appellate court granted the 
motion to dismiss and essentially ruled that although 
there is a duty by a spouse to disclose an asset, there 
is no corresponding duty to disclose its value . . . caus-
ing a dichotomy between rationality and irrationality. 
Expressed another way, does a spouse who is mandated 
by the Christian doctrine to act as a fi duciary during mar-
riage need only do so with respect to but one-half of this 
rule and disregard the balance with impunity? Could 
Judge Benjamin Cardozo, one of our best and brightest 
jurists who sat on the New York Court of Appeals and the 
Supreme Court of the United States, have ever fashioned 
such a rule in a court of equity? Would his sense of fair-
ness and equity compel a far different result? We think so! 
Consider his holding in Beatty v. Guggenheim Exploration 
Co.,4 when he sat on the New York Court of Appeals and 
explained with terseness and clarity the application of eq-
uitable principles:

A constructive trust is the formula 
through which the conscience of equity 
fi nds expression. When property has 
been acquired in such circumstances that 
the holder of the legal title may not in 
good conscience retain the benefi cial in-
terest, equity converts him into a trustee.

Although a constructive trust case, the legal principle 
cited in Beatty, supra, is even more applicable to spouses 
in matrimonial litigation.

Thereafter, Judge Charles S. Desmond, another dis-
tinguished Court of Appeals jurist, wrote for our high 
court in Latham v. Father Devine,5 and similarly found: “A 
constructive trust will be erected whenever necessary to 
satisfy the demands of justice.”

Finally, in yet another expression of the learned jurist 
deciding whether to invoke the powers of equity, Judge 
Cardozo concluded:

Though a promise in words was lacking, 
the whole transaction, it might be found, 
was “instinct with an obligation” imper-
fectly expressed.6

The First Department never considered such judicial 
philosophy in coming to its conclusion in Kojovic. Rather, 
in reaching its decision and attempting to justify it, the 
court selectively quoted from Christian but failed to recite 
its most signifi cant pronouncement:

Agreements between spouses, unlike 
ordinary business contracts, involve a fi -
duciary relationship requiring the utmost 
of good faith. There is a strict surveillance 
of all transactions between married per-
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sons, especially separation agreements. 
Equity is so zealous in this respect that 
a separation agreement may be set aside 
on grounds that would be insuffi cient 
to vitiate an ordinary contract. These 
principles in mind, courts have thrown 
their cloak of protection about separation 
agreements and made it their business, 
when confronted, to see to it that they are 
arrived at fairly and equitably, in a man-
ner so as to be free from the taint of fraud 
and duress, and to set aside or refuse to 
enforce those born of and subsisting in 
inequity. (Citations omitted). 42 N.Y.2d at 
72; 396 N.Y.2d at 823.

With these words from the Christian decision in mind, 
it must be asked whether the First Department chose to 
ignore the mandate that created a fi duciary relationship 
between husband and wife when a separation agreement 
is negotiated? It must further be asked whether the First 
Department should have refused to enforce the agree-
ment since it appears quite clear that it was born of and 
subsisting in inequity?

What is more shocking about this result, to dismiss 
the wife’s complaint, is that the First Department has 
clearly held otherwise in the commercial sector, where 
it reasoned that the managing partners of a limited li-
ability company who purchased the interest in realty 
from its other members were guilty of fraud and breach 
of fi duciary duty because they withheld from the other 
members that they were engaged in talks to sell the realty 
for about three times more than it had been appraised at. 
Despite disclaimers in the sales agreement, the court held 
in Blue Chip Emerald LLC v. Allied Partners, Inc.7 that the 
sellers were “owed a duty of undivided and undiluted 
loyalty” and dismissed a motion to dismiss the com-
plaint. The Blue Chip court went on to explain that the 
defendants had “no right to keep to themselves or mis-
represent material fact.”

The Blue Chip court made clear, in the context of a 
commercial case, that a fi duciary must disclose any in-
formation which could bear on the value of an asset. In 
this regard it is important to remember that the Christian 
court also commented that “. . . separation agreements 
must not be permitted to be employed as instruments for 
the improper exaction in the inducement of execution of 
unconscionable terms within the framework of inequi-
table conduct.”

It has long been the law that any waiver contained 
in an agreement is voidable if it can be shown that it was 
obtained because of a fi duciary’s failure to make full dis-
closure. As such, any waiver made by the wife in Kojovic 
should have been deemed void under the circumstances 

of the case, and should not have been sanctioned by the 
court. 

Armed with such principles, the decision in Kojovic 
reveals its injustice. Although the court remarked that the 
facts were straightforward, not all of the facts were recit-
ed. Glaringly absent were the allegations in the complaint 
of the husband’s oral and written misrepresentations 
that no deal was being discussed and no sale was being 
contemplated. Perhaps the Kojovic court was swayed by 
the facts that the parties were involved in but a six-year 
childless marriage and the wife did in fact receive a $1.15 
million settlement, and $87,500 in maintenance for four 
years. However, Justice Lobis in the court below obvious-
ly disagreed, and failed to dismiss the complaint, believ-
ing that the alleged fraud was nevertheless actionable. 

Kojovic makes the distinction between the conceal-
ment of an asset and the concealment of its value . . . 
which appears to be the very “distinction without rel-
evance” that the appellate court accused the wife of mak-
ing in its own decision. What is most perplexing is that 
the Kojovic court concluded that it was irrelevant that the 
husband had information concerning the sale or value 
of the business which he kept to himself, and then went 
on to blame the wife for not investigating the husband’s 
misdeed.

Even viewed in the context of a short-term childless 
marriage, to deny the wife any interest in a marital asset, 
which produced a windfall to the husband of $18 million, 
seems unfair and unconscionable. I can’t help but specu-
late what equitable principles Judge Cardozo would have 
brought to bear in this case to prevent such an unjust 
enrichment.
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The Marriage Toll: Prenuptial Agreements and the
Tolling of the Statute of Limitations
By Elliott Scheinberg

Public Policy and Agreements
Albeit a slow churning process, public policy, as 

voiced by the legislature and the judiciary, is often a 
barometer that paces and marks legal evolution and 
forward thinking in society either by mirroring fl uxes 
in principles, values, and mores,1 clinging to time-hon-
ored societal tenets, or by adamantly declining to shed 
antiquated notions and perceptions. A collision of public 
policies makes for exciting decisions especially when one 
involves concerns over contractual enforcement between 
private parties.

In general, strong public policy favors individuals or-
dering and deciding their own interests through contrac-
tual arrangements, including prenuptial and postnuptial 
agreements.2 The corollary to this principle is that policy 
interests favoring settlements are furthered only if settle-
ments are routinely enforced rather than morphing into 
portals to litigation.3 The usual and most important func-
tion of a court is to maintain and enforce contracts than to 
enable parties thereto to escape from their obligation on 
the pretext of public policy, unless it clearly appears that 
they contravene public right or the public welfare.4 

However, the power to contract is not unlimited. 
While, as a general rule, there is the utmost freedom of 
action in this regard, some restrictions are placed upon 
the right by legislation, by public policy, and by the na-
ture of things; parties cannot make a binding contract in 
violation of law or of public policy.5 A court must balance 
the weight of the public policy at issue, and the extent 
to which enforcement of a contract possibly undermines 
that policy, against the public interest in seeing private 
agreements enforced.6

In New England Mut. Life Insurance Co. v. Caruso,7 the 
Court of Appeals emphasized the governing principle 
when issues implicate or touch on public policy concerns:

Generally, parties may contract as they 
wish and the courts will enforce their 
agreements without passing on the 
substance of them. Their promises are 
unenforceable only when statute or 
public policy dictates that the interest 
in freedom to contract is outweighed by 
an overriding interest of society. Courts 
refuse to enforce contracts in such cases 
because they wish to discourage unde-
sirable conduct by the parties or others 
and to avoid use of the judicial process 
to give effect to an unsavory transaction. 
Freedom of contract itself is deeply root-

ed in public policy, however, and there-
fore a decision to refrain from enforcing 
a particular agreement depends upon a 
balancing of the policy considerations 
against enforcement and those favoring 
the encouragement of transactions freely 
entered into by the parties.

Clash of Policies: Marriage v. Statute of 
Limitations

Not surprisingly, the Court of Appeals has observed 
that “notably, in matrimonial cases, public policy con-
siderations abound.”8 What is, therefore, the result when 
public policy favoring agreements between parties clashes 
with a statute of limitations? Tapering this question a bit, 
what if the agreement is a prenuptial agreement? Assume 
that a party dissatisfi ed with a prenuptial agreement chal-
lenges the agreement at the time of divorce after the six-
year statute of limitations to rescind an agreement (CPLR 
213(1)) has expired (rescission is an equitable remedy with 
a six-year statute of limitations9).

There are two premises at odds. The fi rst, although 
freedom of contract is deeply rooted in public policy,10 
it is settled law that an agreement between two private 
parties, no matter how explicit, cannot change the public 
policy of this State,11 so that parties may not enter into 
agreements that require or lead to the termination of a 
marriage.12 The second premise is that the legislature did 
not toll the statute of limitations for challenging prenup-
tial agreements during the tenure of the marriage. The 
inquiry does not end here. The potential consequences 
arising from these suddenly dueling policies must be 
further refi ned: Can regulations governing contractual 
enforcement mandate an outcome, which outcome would 
have been unquestionably void as against public policy, 
had the outcome been drafted as a substantive provision 
of the agreement by the parties themselves? Framed dif-
ferently, can compliance with a statute be enforced in a 
manner such that the very outcome prohibited by public 
policy, the breakdown of a marriage, becomes a necessary 
by-product of the enforcement? Does our jurisprudence 
sustain an act of violence against public policy indirectly, 
which act would have been interdicted had it been done 
directly, a back door assault versus a front door assault?13 
Distilled into different language still, does strict compli-
ance with a statute, the statute of limitations, supersede 
public policy even if such enforcement will undeniably 
extirpate marriages, ergo, a consequence void as against 
public policy due to the time-honored policy that the law 
fosters and preserves marriages (discussed below)?14 
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This is precisely the dilemma confronted by a spouse 
who has signed a prenuptial agreement and, depending 
on the county of residence, may have no choice but to 
initiate litigation to challenge the agreement during the 
course of a harmonious marriage prior to the expiration 
of the limitations period and risk certain disintegration of 
the marriage, or abandon the right to challenge the agree-
ment once the statutory period has expired. In essence, 
enforcement of the CPLR potentially leads to the imper-
missible end that a contract between parties could never 
have accomplished had it been their intention to do so.

In essence, may the judiciary save the day by creat-
ing a tolling feature where none exists in the statutory 
scheme to foster the state’s strong position favoring the 
preservation of marriage? Or must a disgruntled spouse 
do combat in a judicial arena prior to the expiration of the 
statutory period during the height of a viable marriage 
or be relegated to a permanent forfeiture of her rights to 
challenge the agreement?

Answer: departmental schism. The First Department, 
standing on public policy, fi rmly stands on the principle 
that marriage tolls the limitations period because it is in 
contravention of public policy to foment dissension and 
compel litigation amongst spouses, that litigation not be 
required until such time that the marriage has broken 
down with nothing left to preserve or salvage.

The Second Department insists that absent a legisla-
tive exception to the statute, courts are not free to carve 
out their own brand of exceptions. Thus, in the Second 
Department, a spouse dissatisfi ed with a prenuptial 
agreement must initiate litigation within the six-year 
period from its execution, irrespective of how happily 
married, or forever surrender the right to contest the 
agreement.

The First Department: Lieberman, Zuch
In Lieberman v. Lieberman,15 a decision emanating 

from Supreme Court, New York County, the husband 
cross-moved, inter alia, for partial summary judgment 
to dismiss the wife’s counterclaim seeking a judgment 
which rescinds and vacates in its entirety the parties’ 
premarital agreement. The husband argued that an action 
for rescission of a prenuptial agreement is an equitable 
remedy16 which is controlled by a six-year statute of limi-
tations (CPLR 213(1)).

Noting settled state policy to protect marriages,17 
Lieberman held that public policy required the tolling 
of the statute as between spouses. To hold otherwise, 
Lieberman reasoned, would be repugnant to public policy, 
which fosters the preservation of marriage because law-
suits between spouses are not favored. A contrary ruling 
would have compelled Mrs. Lieberman to review and 
challenge the premarital agreement while the parties 
were still living together as husband and wife in an on-
going marital relationship and before their child was 

even three years old. Such a requirement would encour-
age lawsuits between spouses, dissension, and likely 
destruction of marriages rather than enhance marital 
relationships.

Lieberman reviewed New York’s traditional recogni-
tion that pre- and postmarital agreements must be viewed 
differently from other types of contracts in which the 
parties are strangers to each other; the rules appropriate 
to commercial agreements cannot be strictly applied to 
spouses. Lieberman observed that during the course of 
a continuing marital relationship, and most likely more 
than six years down the road, it is conceivable that the 
parties would change their agreement, as often happens 
with testamentary dispositions. A surviving spouse’s 
challenge to a premarital agreement and right to claim 
under a deceased spouse’s estate or to abrogate a waiver 
of a statutory right of election (EPTL 5-1.1) are routinely 
entertained by the courts whatever the length of the mar-
riage, it being doubtful that any such claims would other-
wise have matured during the deceased spouse’s lifetime. 
It would be illogical that the “event of divorce” clause 
and “the event of death” clause in the very same premari-
tal agreement should be controlled by different statutes of 
limitation:

In the face of such long standing and 
strong policy considerations, it would 
be anomalous to say that, irrespective of 
whether the marriage relationship is via-
ble and continuing, the husband and wife 
must review their premarital agreement 
and assume adversarial positions with 
respect thereto within the fi rst six years 
of their marriage or forever lose their 
right to challenge the agreement. Indeed, 
during the course of a continuing marital 
relationship, and most likely more than 
a mere six years down the road, it is con-
ceivable that the parties would change 
their agreement, as often happens with 
testamentary dispositions.

It would appear that the public policy 
of this state demands that the six-year 
statute of limitations applicable to chal-
lenges to premarital agreements be tolled 
until the parties physically separate or 
until an action for divorce or separation 
is commenced, or upon the death of one 
of the parties. This is consistent with the 
view of a majority of the states. As set 
forth in 3 Lindey, supra, section 90.16, p. 
90-125: “Whatever statute [of limitations] 
may be applicable in a particular jurisdic-
tion, the general rule is that the statute 
is tolled during the parties’ marriage, as 
suits between spouses are not favored.” 
See, also, 54 C.J.S., Limitations of Actions, 
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section 111, p. 149. Similarly, section 8 of 
the UPA, which has been substantially 
adopted in 18 states, provides: “Any 
statute of limitations applicable to an ac-
tion asserting a claim for relief under a 
premarital agreement is tolled during the 
marriage of the parties to the agreement. 
However, equitable defenses limiting the 
time for enforcement, including laches 
and estoppel, are available to either 
party.”

Lieberman cited Zuch v. Zuch18 wherein the First 
Department rejected a six-year statute of limitations in an 
action for a constructive trust between spouses because 
such a holding “would require a spouse to take affi rma-
tive action to preserve claims to potential marital assets 
even before there had been any hint of marital discord” 
or risk being barred by the statute of limitations. Zuch 
stated that such a ruling “fl ies in the face of logic and 
would be against public policy because it would criti-
cally undermine the underlying purpose of the equitable 
distribution statute and the vitality of marriages gener-
ally.” The First Department could not tolerate or fathom 
a conclusion that would create such an intolerable result, 
especially as to marriages of long duration, where mari-
tal property had been acquired and placed in the name 
of one spouse, which would undermine the underly-
ing purpose of the equitable distribution statute and 
the vitality of marriages generally. In essence, the First 
Department views a prenuptial agreement as a fail-safe 
against protracted and bitter litigation wherein the par-
ties, in advance of their marriage, predetermine the con-
clusion. The First Department fi nds the logic defeating in 
compelling the parties to resort to the fail-safe at a time 
when nothing is going awry.

Although reversed by the Court of Appeals on other 
grounds, the Appellate Division, First Department, in 
Bloomfi eld v. Bloomfi eld,19 reaffi rmed the philosophical ini-
tiative and direction set forth in Lieberman and Zuch. 

Second Department: No Exception to the 
Limitations Period

The Second Department strictly adheres to the 
statute and rejects an automatic tolling of the statute of 
limitations even during the viability of a marriage and 
the likely consequences of statutorily impelled litigation. 
Pacchiana v. Pacchiana20 held that, absent continuing du-
ress which tolls the six-year statute of limitations, a con-
tract induced by duress or undue infl uence is voidable 
and the right to rescind accrues upon the execution of the 
contract; a cause of action to rescind the provisions of a 
marital agreement must be commenced within six years 
of the execution of the agreement.21 Pacchiana rejected the 
notion that an antenuptial agreement remains executory 
until the death of either spouse and that no cause of ac-
tion to void it can accrue until then.22

Zipes v. Zipes: Difference Between Pre- and 
Postnuptial Agreements

In Zipes v. Zipes23 the wife counterclaimed to have two 
postnuptial agreements declared null and void. In hold-
ing the wife to the six-year statute of limitations, Zipes 
cleverly anchored its ruling on a “critically distinctive 
factor” between itself and Lieberman, to wit, that, even 
according to the wife, the Zipes marriage had ceased to 
be viable from well before the time the agreement was 
executed and continuing on until the time of the action. 
Zipes emphasized that the wife had been represented by 
counsel at each and every stage of the negotiations. The 
various agreements were signed precisely because this 
had been a troubled marriage. Accordingly, it could not 
be said that the statute of limitations was ever tolled in 
this case, and she could not hide behind the defense of the 
viability of the marriage:

It would be wrong to hold that the Wife 
is permitted to take advantage of the 
Husband by knowingly agreeing to a 
property distribution which she believed 
was invalid at the time she signed it, a 
time when she was represented by coun-
sel . . . By signing each of the agreements, 
the Wife represented to the Husband that 
each agreement was acceptable to her. 
Permitting her to knowingly enter into 
the agreement and now, more than eight 
years later, claim that the agreement was 
invalid, would itself be unconscionable 
under the circumstances of this case. 

Although the Zipes distinction is very appealing, we 
will see, below, that the Court of Appeals is reluctant 
to sound the death knell even for marriages involving 
stormy separations.

In Freiman v. Freiman,24 on the night before the wed-
ding, the parties executed a prenuptial agreement which 
had been negotiated by their respective attorneys. The 
wife contended that she felt undue pressure to execute 
the agreement since the plaintiff insisted on its execu-
tion prior to the wedding. She further complained that 
the husband never provided her with the necessary 
documents relating to his fi nancial status, and contends 
that it was not until later that she became aware that the 
husband possessed in excess of $10 million in assets and 
earned more than $600,000 per year notwithstanding the 
fact that they fi led joint tax returns across many years. 
She further claimed that had she known this prior to the 
execution of the prenuptial agreement, she would never 
have agreed to accept the paltry sums afforded to her un-
der the agreement. 

The Court dismissed the wife’s various counterclaims 
to set aside the prenuptial agreement on the ground that 
they were barred by the six-year statute of limitations. 
The Court, however, distinguished between a general 
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claim that the prenuptial agreement was unconscionable 
in its entirety and the claim that the spousal maintenance 
provisions alone are unconscionable. Overall unconscio-
nability as to any property distribution contained in the 
agreement is governed by the six-year time limitation 
for equitable causes of action encompassed by CPLR 
213(1). Unconscionability is not barred by any durational 
limitation when it relates to spousal maintenance pro-
visions in the agreement because it is governed under 
DRL § 236B(3), to wit, that the amount and duration of 
maintenance must be fair at the time made and not be 
unconscionable at the time and entry of fi nal judgment. 
Consequently, the maintenance provisions in the parties’ 
prenuptial agreement were deemed not to be time-barred 
and reviewable for their conscionability at any time prior 
to the entry of fi nal judgment, even if that date is well be-
yond six years after the execution of agreement.

Freiman noted the modern trend, expressed in Section 
8 of the Uniform Premarital Agreement Act (9B ULA 379), 
and adopted by at least 18 states other than New York, 
that the statute of limitations on a spouse’s cause of ac-
tion challenging the validity of any aspect of an antenup-
tial agreement is tolled during the marriage and does not 
begin to run until one party physically separates from the 
other, or commences an action for divorce or separation, 
or dies. 

Freiman distinguished the Court of Appeals pro-
nouncements in Scheuer v. Scheuer25and Dunning v. 
Dunning,26 which rejected the broad proposition that 
marriage tolls any statute of limitation pertaining to a 
cause of action one spouse may have against the other, 
on the grounds that those cases were decided 25-30 years 
prior to the enactment of DRL § 236B(3).

In Dubovsky v. Dubovsky,27 the wife’s complaint as-
serted three causes of action sounding in negligence, 
fraud, battery and misrepresentation, seeking compensa-
tory damages based on her having contracted HPV from 
her husband. The husband asserted the defense of statute 
of limitations. The wife contended that her action was 
tolled during the marriage; that absent such a “marriage 
toll,” she would be compelled by law to seek redress for 
her injuries at the cost of the destruction of the marital 
relationship. Although the Supreme Court agreed with 
such reasoning as prevalent in the First Department, it 
was constrained to follow governing law in the Second 
Department, which strictly enforces the six-year limita-
tions period.

Dubovsky found further support within the statutory 
scheme that neither public policy nor any relevant stat-
ute or precedent tolled the statutes of limitations as evi-
denced by the statutes of limitations provisions in DRL 
§§ 140(e), 171(3), and 210. These statutes of limitations do 
not express a public policy determination that a spouse’s 
claim against his or her spouse is tolled to protect a 
marriage until such time as the marriage is no longer vi-
able. Rather, the clear legislative intent underlying the 

enactment of the statutes of limitations in the Domestic 
Relations Law was to implement the long-standing public 
policy which disfavors the granting of matrimonial relief 
on grounds which have been acquiesced in by the parties 
for years relating to “offenses” which are presumed by 
law to have been pardoned.28

In Garguilio v. Garguilio,29 the Second Department 
held that the wife’s contention that the agreement was 
invalid based upon the husband’s fraudulent induce-
ment was time-barred under both CPLR 213(8) and CPLR 
203(g). The Appellate Division found that there was no 
question that the wife had ample opportunity years be-
fore to discover the husband’s alleged fraud in inducing 
her to execute an “inequitable” agreement 17 years earlier. 
The court also rejected her claim that the husband waived 
the statute of limitations defense by not asserting it in ear-
lier reply papers.

In re Neidich30 involved an SCPA 1421 proceeding 
wherein the wife sought to assert her right of election 
regarding the decedent’s estate, on the ground that her 
waiver of her right of election in the prenuptial agreement 
was void by reason of fraud, undue infl uence, and over-
reaching. The Appellate Division applied the various lim-
itations periods and concluded that she was time-barred 
on all grounds because in the absence of continuing du-
ress or undue infl uence, an action to rescind a prenuptial 
agreement accrues and the statute of limitations begins 
to run once the agreement is executed.31 The court also 
stressed the wife’s inability to explain her failure to dis-
cover the alleged fraud at the time she executed the pre-
nuptial agreement by reading the document she signed. 
Finally, no marriage toll was recognized.

DeMille v. DeMille
In DeMille v. DeMille32 the parties entered into a pre-

nuptial agreement on September 17, 1988. In August 2002, 
the plaintiff fi led for divorce wherein she sought to vacate 
the agreement on grounds that it was procured through 
misrepresentation, duress, and coercion, and uncon-
scionability. The motion court held that the wife’s attack 
on the agreement was not time-barred. The Appellate 
Division reversed because a prenuptial agreement is a 
contract33 and an action for rescission is governed by a 
six-year statute of limitations in CPLR 213(1); that absent 
continuing duress or undue infl uence, an action to rescind 
a prenuptial agreement accrues and the statute of limita-
tions begins to run once the agreement is executed.

The Second Department underscored the difference 
between the prenup as a sword and as a shield under the 
statutory scheme: citing the Practice Commentaries,34 
DeMille held that, pursuant to CPLR  203(d), once the six-
year statute of limitations has expired, a defendant may 
attack the validity of a prenuptial agreement, but only as 
a defense in a counterclaim against a claim asserted by 
the plaintiff, never affi rmatively to seek relief in the fi rst 
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instance. Otherwise stated, under CPLR 203(d) a defen-
dant may assert an otherwise untimely claim which arose 
out of the same transactions alleged in the complaint, but 
only as a shield for recoupment purposes; it does not per-
mit the defendant to obtain affi rmative relief.35

The Appellate Division observed that Mrs. DeMille 
could not have benefi ted from CPLR 203(d) since she 
as the plaintiff was seeking to affi rmatively attack and 
set aside the prenuptial agreement because at the time 
she commenced her action the claims were time-barred 
pursuant to CPLR 213(2). Citing earlier Court of Appeals 
cases,36 discussed below, DeMille further underscored its 
steadfast position that marriage does not toll the statute 
and no court has the authority to create such an excep-
tion to the statute of limitations.

Scheuer (1955) and Dunning (1950)
Scheuer v. Scheuer37 and Dunning v. Dunning38 have 

been cited repeatedly by the Second Department in sup-
port of the proposition that marriage does not automati-
cally toll the statute of limitations. In Scheuer the wife 
sought to impose a constructive trust upon the marital 
residence which the husband purchased in his own name 
instead of joint names, as he had promised. The wife 
claimed that she had contributed 50% of the purchase 
price of the home. The husband continuously promised 
to rectify the situation and add her name to the house 
but never did. After the statute of limitations expired 
the husband admitted that it had never been his inten-
tion to do so. The Court of Appeals declined to adopt the 
position that an “abuse of the confi dential relation” of 
marriage should allow for an estoppel of the statute of 
limitations: “the statute of limitations is not tolled merely 
because the parties are husband and wife.”

In Dunning, a case based on promissory notes, the 
defense of statute of limitations was never pleaded or 
raised in a motion to dismiss. It was, therefore, unavail-
able and was not considered as a determinative factor on 
appeal. The principle for which it is cited originates in 
dictum wherein the appeals court noted, “we point out 
that no such exception [the Statute of Limitations does 
not run in favor of one spouse as against the other while 
they are living together] is found in article 2 of the Civil 
Practice Act, or elsewhere in our statutes, and the cre-
ation thereof is beyond the power of any court.”

Scheuer has evolved, appearing in many construc-
tive trust cases. Except for the philosophical differences 
between the First and Second Departments surrounding 
the marriage toll, Scheuer has been applied consistently in 
both departments.39 Scheuer’s application is best summa-
rized in Accounting of Sakow:40

A constructive trustee may acquire 
property wrongfully thus holding it 
adversely to the benefi ciary’s interest 
from the date of acquisition, or he may 

wrongfully withhold property which he 
has rightfully acquired from the lawful 
benefi ciary. In either case, the cause of 
action accrues when the acts occur upon 
which the claim of constructive trust is 
predicated, the wrongful withholding . . . 
Thus, it is irrelevant when the aggrieved 
party learns of the wrongful act giving 
rise to the action.

Augustine v. Szwed41 involved the timeliness of the 
plaintiff’s action to impose a constructive trust on the pro-
ceeds of life insurance on her husband’s life, which were 
received by the defendant after his death. Augustine, cit-
ing Scheuer, examined the applicable statute of limitations 
to an action for a constructive trust: “The cause of action 
accrues when the property in dispute is held adversely 
to the benefi ciary’s rights. If the benefi ciary knows, or 
should know of the circumstances giving rise to the con-
structive trust, he will be barred if he fails to act within 
the statutory period as measured from that date . . . the 
cause of action accrues when the acts occur upon which 
the claim of constructive trust is predicated, the wrongful 
withholding”:

[Scheuer] held that this cause of action 
arose on the date the deed was accepted 
because it was then that the promise 
was broken and that his ownership was 
adverse to his wife. Consistent with this 
ruling, it has been held that when par-
ties agree that property will be acquired 
or held in one of their names with the 
understanding that it will be later trans-
ferred, the possession at the time of ac-
quisition is not adverse and it does not 
become so until the promise to transfer is 
broken or repudiated.

Arnold v. Mayal Realty; Mack v. Mendels
In Arnold v. Mayal Realty Co.,42 cited in DeMille, the 

plaintiff sought leave to bring in an additional defendant. 
The Court of Appeals stated that a statute of limitations 
was not open to discretionary change by the courts no 
matter how compelling the circumstances, and when giv-
en its intended effect such a statute is one of repose, and 
experience has shown that “the occasional hardship is 
outweighed by the advantage of outlawing stale claims.”

Mack v. Mendels,43 also cited in DeMille, stated:

The Legislature determines under what 
circumstances the time limited by statute 
for commencing an action shall be sus-
pended. The courts construe provisions 
made by the Legislature creating excep-
tions or interruptions to the running 
of the time limited by statute in which 
an action may be begun. They may not 
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themselves create such exceptions . . . 
General language in judicial opinions 
must be regarded as merely a gloss on 
the text of the statute under consider-
ation, not as the formulation by judicial 
authority of a general rule.

However, Mack addressed the application of a statu-
tory toll, not a toll arising in equity making the case un-
related to the entire question of the marriage toll as an 
equitable remedy.

Guidance may also be sought from the principle that 
“the choice of the applicable Statute of Limitations is 
properly related to the remedy rather than to the theory 
of liability:44 The general principle (is) that time limita-
tions depend upon, and are confi ned to, the form of the 
remedy.”45 Johnson v. Albany & S.R. Co.46 elucidated the 
concept and facilitates the understanding of the role of a 
statute of limitations:

The statute of limitations [has] never 
paid a debt, although it [has] barred a 
remedy . . . The moral obligation to pay 
always remains, although the remedy 
cannot be enforced in the courts. This 
moral obligation was always a good 
consideration for a subsequent promise 
to pay . . . Some distinction has been 
suggested, mainly upon the question of 
pleading, between a debt barred by the 
statute of limitations and the obligations 
of a debtor discharged under the insol-
vent laws; but it is, I think, nowhere held 
that a debt is paid because the remedy 
of the party to enforce it is suspended or 
gone. At all events, it is not too much to 
say that a party who claims to have paid 
a debt by a successful plea of the statute 
of limitations, and seeks an affi rmative 
remedy on the ground of such a fortu-
nate venture, is not to be regarded as the 
especial favorite of a court of equity.

The judgment could only be the more ef-
fective if it extinguished the debt or the 
moral obligation to pay; but by the law of 
this State [the statute of limitations] does 
not have that effect. This statute, it may 
be suggested, can be used as a shield, but 
not as an aggressive weapon, and is en-
tirely like the statute giving the presump-
tion of payment in respect to a sealed 
obligation after twenty years. It is avail-
able as a bar to an action, but ineffectual 
where a party seeks affi rmative relief, 
based upon the fact of payment. Where 
such relief is sought, payment in fact 
must be shown. An insolvent’s discharge 

or a successful defence of the statute of 
limitations will not answer.

Mack, Scheuer, Dunning

Mack, Scheuer, Dunning, et al. notwithstanding, ongo-
ing duress is an equitable consideration that extends the 
unimpaired right found in the statutory scheme (see, 
Johnson, supra)—enforcement of a contract by tolling the 
statutory period of limitations, in essence it is a non-statu-
tory (equitable) remedy that tolls a statutorily enumer-
ated event.

Greene v. Greene

Citing, inter alia, Pacchiana, supra, DeMille v. DeMille47 
concluded that “no court has the authority to create such 
an [marriage] exception to the statute of limitations.”48 
Pacchiana without analysis or discussion cites the Court 
of Appeals decision, Greene v. Greene,49 which, aside from 
the coincidence of the identity of names of the parties, is 
not a matrimonial action. The facts in Greene arose out of 
the plaintiff’s action against her former attorneys seeking 
rescission of a trust agreement and an accounting for mis-
management of her fund, including self dealing. 

The two primary issues in Greene were: (1) whether 
the plaintiff had stated a cause of action for rescission and 
(2) whether the cause of action was barred by the statute 
of limitations.

In 1964, when the plaintiff was a college sophomore, 
she received treatment for a mental illness at a hospital. 
She remained a patient at that facility and a related one 
until 1967. While in those institutions the plaintiff was ap-
proached by a family lawyer (not associated with the de-
fendants) and at his urging signed a trust agreement, dat-
ed February 5, 1965, in which she virtually surrendered to 
him all management and control over her inheritance for 
her lifetime. Upon her release from the hospital in 1967 
she retained the defendants to have the 1965 trust agree-
ment set aside. The court concluded that the attorney who 
drafted the agreement and later became the trustee was 
chargeable with overreaching.

A few months after the decision the defendants draft-
ed a new trust agreement for the plaintiff in 1969. This 
1969 agreement designated her as a cotrustee of the fund. 
The other trustee was the defendant Theodore Greene, 
a member of the defendant fi rm but not related to the 
plaintiff. That automatically renewable agreement also 
compensated the attorneys very generously for the man-
agement of the fund including relieving themselves of or-
dinary fi duciary liability arising from investments which 
“are not of the type customarily made by trustees.” 

In 1977 the plaintiff terminated the trust and com-
menced the action. The plaintiff alleged that her trust 
funds were invested in companies which were clients of 
the defendant law fi rm or in which partners of the law 
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fi rm had an interest as investors, offi cers or directors, 
without full and adequate disclosure to the plaintiff.

Finding many commonalities in Greene that parallel 
the origin of “the doctrine of continuous treatment” in 
medical and legal malpractice cases, the First Department 
held that the plaintiff’s right of action did not accrue 
until she became aware of the alleged breach of the fi du-
ciary relationship and terminated the trust. The Court of 
Appeals affi rmed.

The Court of Appeals rejected the defendant-attor-
neys’ argument to strictly impose the statute of limita-
tions, to wit, that the cause of action be deemed to have 
accrued at the time the client was “induced” to sign the 
agreement because the plaintiff’s action for rescission 
was based on the special rule applicable to contracts be-
tween an attorney and his client, which does not rest on 
a theory of fraud or undue infl uence. Greene noted that 
although the doctrine of trust that reposes in the profes-
sional originated within the realm of medical malpractice 
cases it logically extended to other professions as well: 

In a broader sense, the rule recognizes 
that a person seeking professional assis-
tance has a right to repose confi dence in 
the professional’s ability and good faith, 
and realistically cannot be expected to 
question and assess the techniques em-
ployed or the manner in which the ser-
vices are rendered . . . On this basis the 
continuous treatment rule has been held 
applicable to other types of profession-
als, including lawyers.

Greene made two critically defi ning statements: 

• In medical malpractice cases the continuous treat-
ment doctrine is now controlled by statute; but 
with respect to other types of professional derelic-
tion, judicial authority has been left intact, and

• The operative principle may also be applicable in other 
situations, including claims for equitable relief.50

The Court of Appeals reasoned that “a client who en-
trusts his assets to an attorney for professional assistance 
often faces the same dilemma as the client who entrusts 
his case to an attorney for possible litigation.” 

In neither instance can the client be ex-
pected, in the normal course, to oversee 
or supervise the attorney’s handling of 
the matter, and thus in neither case is it 
realistic to say that the client’s right of 
action accrued before he terminated the 
relationship with the attorney. 

The parallel application is inescapable with respect 
to an ongoing marriage; the Court of Appeals specifi cally 
stated, “the operative principle may also be applicable 

in other situations, including claims for equitable relief,” 
and rescission is an equitable remedy, and divorce and all 
ancillary relief is an action in equity.

Speaking of Greene, Prof. Vincent Alexander51 notes 
that “the approach taken in Lieberman is analogous to the 
judiciary’s evolution of the ‘continuous treatment’ toll 
in professional malpractice cases . . . The purpose of the 
continuous treatment doctrine is to avoid destroying an 
ongoing client-professional relationship with a lawsuit. 
Surely the husband-wife relationship is equally deserving 
of a toll with respect to an agreement the very purpose of 
which is to prevent strife and secure peace between the 
parties. See 2 Williston on Contracts § 270B, p. 160 (3rd 
ed. 1959).” 

Subsequent developments in the law 
demonstrate that the recognition of a 
toll in this context lies within the judicial 
power . . . The purpose of these tolls is to 
avoid destruction of an ongoing client/
patient relationship with a lawsuit. The 
marital relationship is equally deserving 
of preservation, and the toll adopted in 
Bloomfi eld serves this goal. Agreements 
that are designed to avoid marital strife 
should not become the precipitating 
events that lead to dissolution within the 
fi rst six years of the marriage.

Hernandez v. New York City Health and Hospitals 
Corp.

That the Court of Appeals has declined to impose a 
cold absolute reading of the statute of limitations without 
an examination of its human consequences is evidenced 
in Hernandez v. New York City Health and Hospitals Corp.52 
In Hernandez, the decedent died intestate at a New York 
City hospital, leaving her infant son as her sole dis-
tributee. Letters of guardianship were eventually issued 
to the decedent’s niece, who was granted authority to 
commence the wrongful death action. The plaintiff was 
granted leave to fi le a late notice of claim. The defendant 
moved to dismiss as time-barred. The Court of Appeals 
held that the statute of limitations was tolled until the ap-
pointment of the infant’s guardian.

Hernandez’ Perfect Storm of Statutes Would Have 
Favored a Strict Application of the Limitations Period

In a perfect storm of a “confl uence” of statutes53 
that would have brought about a harsh result on the 
decedent’s child, “who [would] bear the full burden of 
dismissal of the claim” via a strict application of the stat-
utes, the Court of Appeals instead found room to create 
an exception to the statute:

We decline to reach that unnecessarily 
harsh result, and instead would construe 
the toll of CPLR 208 to apply until the 
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earliest moment there is a personal repre-
sentative or potential personal represen-
tative who can bring the action, whether 
by appointment of a guardian or major-
ity of the distributee, whichever occurs 
fi rst.

This result strikes the appropriate bal-
ance among competing policy consid-
erations. On the one hand, Statutes of 
Limitation serve to bar stale claims, 
adding an element of certainty to human 
affairs . . . Against this important interest 
must be weighed the fairness of not un-
reasonably denying a claimant the right 
to assert a claim (emphasis provided). 

Bloomfi eld: A Lost Opportunity; Not Unlikely the 
Court of Appeals Would Affi rm the First Department

When the Court of Appeals granted leave to hear 
Bloomfi eld it was much anticipated that the schism be-
tween the First and Second Departments—divided 
sharply along philosophical lines—would be resolved. 
Regrettably, the appeals court passed on the opportu-
nity. Nevertheless, we have two cases arising outside the 
matrimonial domain wherein the Court of Appeals not 
only applied a newly crafted toll, as in Greene, but also, in 
Hernandez, in deus ex machina fashion crafted a toll as in-
dicative of its reluctance to render decisions with unduly 
harsh consequences, where equitable considerations were 
integral to the decision. 

It can, therefore, not be overemphasized that if the 
appeals court acted in this manner with respect to these 
cases that it could hardly be imagined that it would de-
cide differently if presented with the rift that separated 
the First and Second Departments.

Notwithstanding Its Strict Adherence to the 
Statute of Limitations the Second Department 
Recently Resolved a Contest Between Competing 
Public Policies in Marital Contests in a Manner 
That Broadened Rather than Restricted Marital 
Rights

Kessler v. Kessler

In Kessler v. Kessler,54 the Second Department recently 
resolved a contest between two competing concerns: (1) 
resolution of marital disputes as set forth in the terms of 
the agreement, and (2) the leveling of fi nancial disparity 
between spouses to assure that matrimonial outcomes are 
not predetermined based on “the weight of the wealthier 
litigant’s wallet.”55 The approach was consistent with the 
spirit in Greene and Hernandez.

The Second Department awarded the wife counsel 
fees to seek property distribution notwithstanding a 
provision in the prenuptial agreement that could have 

dictated a contrary result. The court thus favored a ruling 
consistent with the spirit and public policy of the right to 
pursue equitable distribution. 

Kessler underscored that the right to resolve a dispute 
by contract, although favored, has never been without 
limitation; that the state is deeply concerned with mar-
riage and “courts have thrown their cloak of protection 
about separation agreements and made it their business, 
when confronted, to see to it that they are arrived at fairly 
and equitably, in a manner so as to be free from the taint 
of fraud and duress, and to set aside or refuse to enforce 
those born of and subsisting in inequity.” Indeed, Kessler 
continued, in numerous contexts, agreements addressing 
matrimonial issues have been subjected to limitations and 
scrutiny beyond that afforded contracts in general”:

(1) contracts may not violate any law or 
public policy; and 

(2) the State retains a supervisory role in 
matrimonial matters exercising height-
ened scrutiny beyond that afforded con-
tracts in general: 

(i) taint by fraud and duress; 

(ii) amounts and duration of spou-
sal maintenance “must be fair and 
reasonable at the time [] made, and 
not unconscionable at the time of 
entry of fi nal judgment . . .”; 

(iii) spouses may not contractually 
relieve each other of the require-
ment of support to the extent that 
either may become a public charge 

(iv) the child support recitations 
and calculations subject to continu-
ing judicial discretion; 

(v) unenforceability of custody pro-
visions in prenuptial agreements; 
and 

(vi) relocation of children.

In light of Greene and Hernandez, it is especially dif-
fi cult to understand how or why the Second Department 
approached this issue so liberally and by the same token 
adheres to a strict enforcement of the statute of limita-
tions. Clearly, the foundation of marriage and its preser-
vation can hardly be considered less sacred than the en-
forcement of the ancillary rights arising from the marital 
relationship. 

Public Policy Favors the Preservation of Marriages
It is settled public policy that the law’s purpose is to 

preserve rather than to destroy the marriage institution: 
“strong public policy” favors the continuity of marriage 
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which fi nds expression in statutes and in case law.56 The 
broad foundation in which the statutory rule is imbed-
ded is the uncompromising determination of the state to 
preserve the important incidents of the marriage relation-
ship during its continuance whatever the contrary senti-
ments of the parties themselves may be.57 Current policy 
echoes traditional views. At no former period has it been 
more emphatically the dictate of sound public policy to 
preserve sacredness of a marriage relation, by protecting 
its confi dence and guarding against discord and dis-
sension.58 In Haymes v. Haymes,59 the Appellate Division 
stated:

. . . common sense teaches that it is 
consistent with the public policy of this 
state that couples enduring marital dis-
harmony should be encouraged to at-
tempt reconciliation, particularly when, 
as here, the marriage is one of long 
duration. That the courts should, when 
practicable, encourage the preservation 
of families, in all their permutations, 
is so painfully obvious, that the lack 
of appellate authority so declaring can 
only be explained by the failure here-
tofore of anyone to contest such a basic 
proposition.

In Schlachet v. Schlachet,60 the supreme court strident-
ly stated: 

It is the public policy of our state to hon-
or marriage and perpetuate its continu-
ance. Statutes and judicial precedents bar 
any attempts, innocent or insidious, to 
interfere with, deprecate or destroy our 
government’s interest in protecting and 
preserving the family unit, sanctifi ed by 
marital vows.

Contracts to Alter Marriage, Void
Contracts against public policy are illegal.61 Where 

an agreement is void because it is in violation of the 
prohibition against contracts to alter or dissolve the 
marriage, the entire agreement must fall;62 however, the 
severability doctrine applies with equal effect where the 
bar of the statute applies because the agreement is one to 
alter the marriage status.63 The Court of Appeals, point-
ing to the state’s deep interest in the preservation of mar-
riage, declared that every agreement between husband 
and wife must be viewed in the light of this continuing 
interest of the state.64 This is in tandem with the principle 
set forth in In re Wilson Sullivan Co.,65 that if a statute 
and the common law rule can stand together, the statute 
should not be so construed as to abolish the common law 
rule, so that the common law sentinel position of zeal-
ous guardianship of the vitality of marriages remains 
unimpeached.

The Legislature, Aware of Existing Common Law, 
Has in Recent Decades Shored Up Its Vigilance 
over Marriages

The Domestic Relations Law is a creature of the leg-
islature66 and the Court of Appeals has “recognized in 
numerous cases that the jurisdiction of the courts of this 
State in matrimonial actions is limited to such powers 
as are expressly conferred upon them by statute.”67 The 
legislature is presumed to be aware of the decisional and 
statutory law in existence at the time of an enactment, 
and to have abrogated the common law only to the extent 
that the clear import of the language used in the statute 
requires;68 otherwise stated, it is a general rule of statuto-
ry construction that a clear and specifi c legislative intent 
is required to override the common law.69 It is a cardinal 
principle of statutory interpretation that the intention to 
change a long-established rule or principle is not to be 
imputed to the legislature in the absence of a clear mani-
festation.70 Accordingly, it is a matter of law that the leg-
islature has always remained aware of this foundational 
principle of public policy to protect marriages from disin-
tegration, a policy which it has never abrogated.

The legislature is further presumed to have known 
the common law, and to have made its enactments with 
reference to the decisions of the courts.71 By way of exam-
ple, in 1859, Supreme Court noted the legislature’s mind-
fulness of the common law in the enactment of legislation:

Precisely so, in construing the [] acts of 
1848 and 1849, we are to presume that 
the Legislature passed them with the 
knowledge of the husband’s common 
law rights, and that these rights were not 
intended to be taken away any further 
than was necessary to secure to married 
women, as against their husbands, the 
free, sole, separate use, and enjoyment, 
and absolute disposition of their prop-
erty. These are all the benefi cial rights 
of property that could be conferred on 
them, or secured to them.72

Legislative vigilance of the common law remains 
a key tenet of statutory construction as embodied in 
Statutes § 301: 

a. Rule of strict construction: Generally, 
statutes in derogation of the common law 
receive a strict construction.

COMMENT
The Legislature in enacting statutes is 
presumed to have been acquainted with 
the common law, and generally, statutes 
in derogation or in contravention thereof, 
are strictly construed, to the end that the 
common law system be changed only so 
far as required by the words of the act 
and the mischief to be remedied.
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The common law is never abrogated by 
implication. Statutes in contravention 
thereof cannot be extended by construc-
tion or by doubtful implication, to in-
clude cases or matters not fairly within 
the terms of the act, or within the reason 
as well as the words thereof. Thus, rules 
of the common law must be held no 
further abrogated than the clear import 
of the language used in the statute abso-
lutely requires.

Among those statutes which have been 
deemed derogatory of the common law, 
and hence have received a strict inter-
pretation are statutes abolishing dower; 
statutes permitting adoption; statutes 
preventing common-law marriages; 
statutes forbidding sales in bulk without 
notice; and statutes granting right to sue 
in forma pauperis.

Accordingly, it challenges reason that the legislature, 
aware of a history of judicial and legislative literature (the 
spousal privilege, see below) that have placed the pres-
ervation of marriage among the centerpieces of public 
policy, could be deemed to allow an interpretation of the 
statute of limitations in a manner that denudes this im-
portant public policy. 

Public Policy to Foster Marriages as Evidenced 
through Spousal Privilege

Directly on point is the principle of spousal privilege, 
which is “designed to protect and strengthen the mari-
tal bond.”73 This concept is anchored in public policy 
that comprehends that many events are said and done74 
precisely because of the marital relationship “induced 
by the marital relation and prompted by the affection, 
confi dence and loyalty engendered by such relation-
ship”75 and that it is “the dictate of sound public policy 
to preserve sacredness of a marriage relation, by pro-
tecting its confi dence and guarding against discord and 
dissension.”76

Another court phrased it this way: 

I hope the legislature will pause to in-
quire whether in this respect the ancient 
ways are not best and wisest; whether 
the marriage relation, which is the foun-
dation of civilized society, is likely to be 
preserved in its purity, by laws which 
permit the parties to be constrained, 
against each other, to disclose whatever 
transpires in its privacy; and to testify for 
or against each other under the tempta-
tion of gain or the fear of “implacable 
discord and dissension.”77

Presumption of the Viability of a Marriage; Troubled 
Marriages Are Inviolable Even During “Stormy 
Separations”; People v. Fediuk

In People v. Fediuk,78 a case involving testimony by the 
wife against the husband, the Court of Appeals empha-
sized that a marriage may remain viably inviolate not-
withstanding its navigation through troubled waters; that 
not even a separation for months sounds the death knell 
of the marriage:

Communication between spouses is pre-
sumed to have been conducted under 
the mantle of confi dentiality, a presump-
tion that is not rebutted by the fact that 
the parties are not living together at the 
time of the communication, or that their 
marriage has deteriorated, for even in a 
stormy separation disclosures to a spouse 
may be induced by absolute confi dence 
in the marital relationship.

People v. Oyola
In People v. Oyola79 the father stood accused of having 

raped his daughter. The wife had the husband arrested af-
ter which time they were separated. The prosecutor called 
the wife to testify to a call from the husband following the 
arrest and separation wherein he admitted the crime. The 
wife testifi ed:

“it was true what he done”; “he [said he] 
was sorry for what he did to his daugh-
ter, and then I told him that I couldn’t 
forgive him for what he had done to her” 
and “that he violated his rights as a fa-
ther, and then he told me about this other 
woman that he had.”

The appeals court stated that, the physical separation 
aside, the objection to introduction into evidence of the 
aforementioned statement should have been sustained 
on the ground that it was a confi dential communication 
between husband and wife induced by the marriage rela-
tion: Oyola ruled:

It is true that they had been living sepa-
rately for a short time after appellant’s 
arrest, but the circumstances indicate that 
(if spoken at all) this statement was part 
of an attempted reconciliation between 
husband and wife. 

It challenges clear thinking to invoke the sanctity of 
the marital relation to shield the admission of so heinous 
a crime as rape of one’s own child especially after the wife 
had the husband arrested and they were living apart—
clearly, an already seriously devastated marriage—and, 
nevertheless, refuse to apply the same philosophy to what 
is tantamount to a certain destruction of the marriage via 
compelled litigation of a prenuptial agreement during an 
uncheckered marriage. It tests logic.



14 NYSBA  Family Law Review  |  Spring 2007  |  Vol. 39  |  No. 2        

People v. Fields
In People v. Fields,80 the wife was called as a rebuttal 

witness to testify to a telephone call she received from 
her husband shortly after certain shootings in which he 
told her of them and, because the couple had been living 
apart for several months and the defendant was in fact 
living with another woman, he asked permission to come 
to her apartment to stay for a while. She also testifi ed to 
seeing a revolver of the kind used in the shootings in the 
defendant’s possession some weeks before the shootings.

The district attorney sought to add an additional ex-
ception to the spousal privilege: that the purpose of the 
privilege is to preserve a normal marital relationship, and 
where the relationship no longer has a genuine existence 
no purpose remains in fostering the privilege. That once 
the husband was living with another woman the marital 
relationship had ended. Although extremely compelling 
the Appellate Division rejected the argument.

Fields: Courts Should Not Pass on the Viability of 
Marriages

Fields, citing Oyola, concluded that it is neither desir-
able nor sound for a court to preside over a determina-
tion regarding the viability of a marriage, to wit, when 
was it still sound, when was reconciliation a possibility, 
when did it become irretrievably broken as opposed to 
retrievably broken, etc.:

the diffi culty with the situation is a prag-
matic one. It calls upon the trial judge in 
determining whether the proposed tes-
timony is admissible to decide whether 
the marriage is viable, that is, whether 
there is a possibility of reconciliation. 
And while there are decisional hints that 
this ground of exception might attain 
recognition, the invariable holding has 
been that the possibility of reconciliation 
has not been negated.

In light of the above, Zipes’ test as to the viability of a 
marriage falls.

Stare Decisis

Arguing that Scheuer and Dunning are no longer ap-
plicable because of contemporary public policy refl ected 
in the Equitable Distribution Law, supreme court, in 
Freiman, made a valiant effort, as a lower court, to strike 
antiquated thinking that has neither been abandoned nor 
formally addressed by the high court since 1950 (even 
though the Court had the opportunity to revisit this 
question in Bloomfi eld). 

A review of the principle of stare decisis is instruc-
tive. Speaking in the context of a personal injury case, 
the Court of Appeals, in Heyert v. Orange & Rockland 
Utilities, Inc., stated: “Stare decisis is, to be sure, not a rule 
of law, but a matter of judicial policy, and does not have 
the same force in each kind of case, so that adherence to 

or deviation from that general policy may depend on the 
kind of case involved, especially the nature of the deci-
sion to be rendered, and the result that may follow from 
the overruling of a precedent.”81

In Buckley v. City of New York, the Court of Appeals 
stated while the longevity of a rule of law requires that its 
re-examination be given careful scrutiny and stare decisis 
is not to be cast aside lightly, longevity does not demand 
that its effect be given permanence. The continued vitality 
of a rule of law should depend heavily upon its continu-
ing practicality and the demands of justice, rather than 
upon its mere tradition.82 In Bing v. Thunig,83 the Court of 
Appeals underscored the danger of becoming immutably 
and irretractably bogged down in a law whose practical 
vitality has long expired in the realm of justice:

The rule . . . is out of tune with the life 
about us, at variance with modern-day 
needs and with concepts of justice and 
fair dealing. It should be discarded. To 
the suggestion that stare decisis compels 
us to perpetuate it until the legislature 
acts, a ready answer is at hand. It was 
intended, not to effect a “petrifying rigid-
ity,” but to assure the justice that fl ows 
from certainty and stability. If, instead, 
adherence to precedent offers not justice 
but unfairness, not certainty but doubt 
and confusion, it loses its right to survive, 
and no principle constrains us to follow 
it. On the contrary, as this court [] de-
clared, we would be abdicating “our own 
function, in a fi eld peculiarly nonstatu-
tory,” were we to insist on legislation and 
“refuse to reconsider an old and unsatis-
factory court-made rule.”

In essence, the appeals court frowns upon a com-
pelled mechanical perpetuation of an entrenched unjust 
rule that is “out of tune with the life about us.”84 With 
that in mind, it may be fairly posited that the Court of 
Appeals, in light of its decisions in Greene, Hernandez, 
Fediuk, and Oyola, might not reach the same conclusion it 
did over half a century ago and reintroduce the equitable 
remedy of the marriage toll were the issue reviewed to-
day under broadened and pervasive contemporary think-
ing since the advent of equitable distribution.

The Marriage Toll as a Disability or Disabling 
Event Akin to Infancy and Intervening War

A parallel may be drawn between the cases in the 
First Department and the letter and the spirit of CPLR 
208 (Infancy, Insanity)85 and 209 (War)86 in that each stat-
ute treats the condition set forth therein as a disabling 
event that tolls all legal consequences until the event has 
passed. A viable marriage similarly disables the disrupt-
ing event of mandatory litigation that would undoubted-
ly precipitate the downward spiral of the marriage. This 
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is not a ground-shattering concept because this already 
exists with regard to duress, supervening equitable relief 
that tolls the limitation period until the termination of the 
duress87 without any outer limit. 

Continuity of the outside force is the fuel that drives 
the toll of duress. Its rationale is that certain torts occur 
over a stretch of time, not just at the single identifi able 
moment when the cause of action accrues. When a plain-
tiff is subject to a “continuous wrong,” the moment of ac-
crual still determines when judicial relief is fi rst available, 
but equity begins to run the limitations period from when 
the tortious conduct ceases. We presume that a plaintiff 
is unable to fi le suit so long as—but no longer than—she 
is subjected to a duress-based tort.88 The marriage toll is, 
similarly, based on the continuity of the event, albeit not a 
tort but rather a socially desirable situation.

Limitation Periods as a Means to Avoid Stale 
Evidence

Leonard Florescue argues compellingly against the 
automatic marriage toll:89

The other reason to apply the statute 
[of limitations] is one of fundamental 
equity. It is fair to say that the wealthy 
people who enter into prenuptial agree-
ments would not have married without 
the agreement having been signed. 
Otherwise, why would they bother with 
the agreements? The Courts of this state 
have regularly held that such agreements 
are fully enforceable as other contracts 
are. These people entered into a marriage 
contract in reliance on that law. 

Now, take the poorer spouse. When the 
agreement is attacked it is not an aca-
demic exercise. He or she does not want 
to be put back where the parties would 
be without the agreement, i.e., unmar-
ried and with no rights at all [rescission 
restores the parties to the original status 
quo before the agreement]. No, he or she 
wants all the rights of marriage without 
having to accept the obligations of the 
very document without which there 
would have been no marriage in the fi rst 
place. Does that sound equitable to you? 
It doesn’t to me and indeed it cries for 
an estoppel to be asserted. Also, why 
doesn’t the enjoyment of the marriage 
itself (without the agreement, remember 
there is no marriage) constitute a ratifi ca-
tion of the agreement?

In short, on fi rst principles alone, 
Prenuptial Agreements should be en-
forced, the statute of limitations should 

apply (unless tolled by one of the recog-
nized statutory tolls such as continuing 
duress or recent discovery of the alleged 
fraud) and the concern for whether these 
attacks are raised in complaints or an-
swers should be put out of our minds.

The argument that the statute of limitations is in-
tended to encourage a timely action when the relevant 
evidence is fresh and available rather than at a time 
when witnesses and documentary evidence are no longer 
available is sensible and a linchpin in not perpetuating 
claims that cannot be supported. However, although this 
argument can defeat the indefi nite tolling occasioned by 
continuing duress—after all, tolling is tolling irrespec-
tive of the cause, time marches on with the same results, 
evidence becomes stale, witnesses become unavailable, 
documents are no longer extant, etc.—it is not. An appli-
cation of the tolling period to a viable marriage no more 
violates that which already exists in governing law for 
continuing duress. 

In Kaufman v. Cohen,90 the court observed that if the 
relief from a breach of a fi duciary duty seeks an equitable 
remedy, the relevant period is six years under CPLR 
213(1), as to which there is no date-of-discovery accrual 
rule. Clearly, such a tolling can go on indefi nitely, again, 
with the same concerns of stale and unavailable evidence 
and witnesses.

Conclusion
There is absolutely no dispute that claims of any kind 

grounded in duplicity must be rooted out. Bench and 
bar are long weary of the surfeit of baseless proceedings 
to vacate pre- and postnuptial agreements. In Kojovic v. 
Goldman,91 the First Department expressed “its disdain 
for post-divorce claims of concealment.” The dissent in 
Gottlieb v. Such92 bemoaned “the prevalence of excessive 
post-divorce litigation” and the necessity “to fi nd ways to 
discourage baseless post-judgment proceedings and offer 
instead protection against the enormous fi nancial burden 
they entail.”

In light of the appeals court’s own language and 
reasoning in the various decisions cited herein, where 
contrary results would have been anticipated, it may be 
fairly submitted that this question remains wide open 
and that it is not implausible that, in the legal climate of 
the 21st century, the thinking in Lieberman et al. could well 
prevail, thereby consigning Scheuer and Dunning to the 
legal archives. 
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The Reluctant Teenager in Separation and Divorce Cases
By Roger Pierangelo and George Giuliani

Introduction
One of the most diffi cult functions facing court offi -

cials (e.g., law guardians, court-appointed therapists, and 
judges) is to determine the true motive behind the reluc-
tance of a teenager to maintain visitation with a parent 
during separation and divorce cases. In order to fully un-
derstand the dynamics behind reluctance and the many 
possible motives, one must fi rst explore the developmen-
tal characteristics and variables that infl uence teenagers 
in dealing with the stressors of separation and divorce.

The presenting problem fi rst encountered by court 
offi cials is usually a rigid, non-negotiable stance by the 
teenager that involves “realistic reasons” for the reluc-
tance of participating in visitation. If this presenting 
problem is taken at face value, which all too often occurs 
by untrained personnel, then the teenager may actually 
be placed in a compromising position that will aggravate 
his or her already stressful situation. Instead of imme-
diately accepting the rationale of the teenager as fact, 
court offi cials need to be aware of the variety of underly-
ing motives that all present in the same fashion, namely 
reluctance.

The fi rst step in understanding the true motive be-
hind the reluctant teenager is to understand the differ-
ence between symptoms and problems.

How Problems Generate into Symptoms
Dynamic or internal problems (e.g., confl icts, fears, 

insecurities) create tension. The more serious the prob-
lem, the greater the level of tension experienced by a 
teenager. When tension is present, behavior is used to 
relieve the tension. The more serious the problem/s the 
greater the tension, and the behavior required to relieve 
this tension becomes more immediate. As a result, the 
behavior may be inappropriate and impulsive rather than 
well thought out. Therefore, in some cases, reluctance 
may be a symptom of a deeper problem and not the ac-
tual problem itself.

When tension is very high it may require a variety of 
behaviors to relieve the dynamic stress. These behaviors 
then become symptoms of the seriousness of the prob-
lem. That is why the frequency and intensity of the symp-
tomatic behavior refl ect the seriousness of the underlying 
problem/s. 

As the teenager becomes more confi dent or learns to 
work out his problems through therapy, the underlying 
problems become smaller. As a result, he or she generates 
less tension and consequently less inappropriate, impul-
sive or self-destructive behavior patterns.

If a teenager does not recognize or does not have the 
label for the problem, then the tension is usually released 
through some form of behavior, and in the case of the ten-
sion of separation and divorce, reluctance becomes the 
tension-reducing behavior. We call these outlets of tension 
behavioral symptoms. These behavioral symptoms are 
sometimes misidentifi ed as problems and therefore treat-
ed as such. When this occurs the problem only gets worse. 
If one sees a fever as the problem, then treating that alone 
will exacerbate the problem. These behavioral symptoms 
become the fi rst signal noticed by teachers, parents and 
professionals. Therefore, it is very important for court of-
fi cials who are making decisions with serious implications 
to fully understand the difference between symptoms and 
problems. If this is not fully understood, a great deal of 
frustration will occur in trying to extinguish the symptom.

The identifi cation of symptoms as an indication of 
something more serious is another fi rst step in helping 
teenagers work out their reluctance.

Examples of typical symptomatic behaviors that may 
be indicative of more serious concerns may include the 
following:

-impulsivity -lies constantly

-reluctance -gives many excuses for
 inappropriate behavior

-fearful of adults -constantly blames
 others for problems

-fearful of new situations -panics easily

-verbally hesitant -distractible

-hypoactive -short attention span

-hyperactive -over-reactive

-fears criticism -physical with others

-rarely takes chances -intrusive

-moody -unable to focus on task

-defi es authority -procrastinates

-anxious -infl exibility

-tires easily -irresponsibility

-controlling -poor judgment

-overly critical -denial

-forgetfulness -daydreaming

-painfully shy -social withdrawal

-argumentative -constant use of self criticism

-destroys property -bullies other children

-lazy -needs constant reassurance

-inconsistency
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While many of these behaviors may indicate the pres-
ence of a problem, several guidelines can be used to de-
termine the seriousness of the problem/s:

1. Frequency of Symptoms—Consider how often the 
symptoms occur. The more serious the problem, 
the greater amount of tension generated. The 
greater amount of tension, the more frequent will 
be the need to release this tension. Therefore, the 
greater the frequency of the symptom, the greater 
the chance that the problem/s are serious.

2. Duration of Symptoms—Consider how long the 
symptoms last. The more serious the problem, 
the greater the degree of tension generated. The 
greater the degree, the longer it will take to release 
the tension. Therefore, the longer the duration of 
the symptoms, the more serious the problem.

3. Intensity of Symptoms—Consider how serious the 
reactions are at the time of occurrence. The more 
serious the problem, the more intense the level of 
tension coming off the problem will be. This level 
of tension will require a more intense release. The 
more intense the symptom, the more serious the 
problem.

Anger as an Insulating Emotion
Another factor in understanding the true motives of 

the reluctant teenager is to view anger as a lead emotion 
and perhaps not the real emotion. Panic, anxiety, vulner-
ability, fear, guilt, emotional pain or hurt are all emotions 
that use anger as the lead emotion. That is why there are 
such high levels of rage and anger between individuals 
who go through separation and divorce. Most of these 
emotions are experienced during this process and be-
come insulated by anger. To view someone as angry may 
actually be missing the real emotion which lies behind it. 
Therefore, in the case of the reluctant teenager, it is very 
important to fi nd the emotions that lie behind the anger 
and determine why they developed in the fi rst place. 
That eventually allows for repair since the opposite of 
love is not anger but apathy. Anger assumes hope, and 
court offi cials need to see the fact that the teenager may 
not be able to sort out or label what it is he or she feels or 
what he or she lacks in the relationship with the specifi c 
parent he /she is resistant to seeing.

Six Factors that Need to be Addressed by Court 
Offi cials in the Cases Involving the Reluctant 
Teenagers and Visitation

Before any decision on the reluctance of teenagers 
and visitation can be made, it is imperative that court 
offi cials ascertain certain answers that may affect the out-
come of the decision.

1. Determine the motive, personality, and expecta-
tions of the parent, and the prior history of the 
parent/child relationship: Court offi cials will 

need to determine the parent’s motive for restoring 
the alienated relationship. It is very crucial to de-
termine how genuine this motive is and make sure 
that the underlying reasons are not connected to 
revenge, anger, control or a desire to reverse child 
support. 

 Along with the parent’s motive will be the need to 
determine how the parent’s personality style and 
ego strength may impact on the teenager and his 
or her reactions during treatment. The parent will 
have to be coached on the diffi culty that he or she 
may have in restoring the relationship. The parent 
will need to understand the true resistance behind 
the teenager’s behavior and work with court of-
fi cials on a successful outcome. Over-reactive, con-
trolling parents, or parents with low self-esteem 
may have to be worked with individually to help 
them understand and tolerate the process. 

 Court offi cials need to look at the parent’s history 
of intimacy and involvement with the child prior 
to the onset of reluctance. A relationship between a 
parent and a child that has a positive history prior 
to the divorce has a better prognosis and will be 
easier to repair. Building a relationship that never 
was will involve much more work. As a result, 
the parent’s expectations on progress will need to 
be realistic so that frustration and rejection do not 
occur. 

2. Determine the etiology (real cause) of the teen-
ager’s reluctance: Court offi cials will need to de-
termine the etiology (real cause) of the teenager’s 
reluctance. This is a crucial factor since the surface 
reason is rarely the real motive in these cases. If a 
decision is made without fully knowing the real 
motive behind the reluctance, serious permanent 
damage may occur in the teenager’s psychological 
and emotional development. There are 12 possible 
reasons for teenager reluctance in separation and 
divorce cases. These include:

A. Divorce-related depression and anxiety: 
Reluctance toward visitation with a parent 
may stem from the mental status of the child 
as a result of the trauma resulting from the 
damaging experiences of separation and di-
vorce and not the relationship with that spe-
cifi c parent. If this factor can be determined 
as the motive behind the reluctance, then it 
will need to be addressed and the reluctance 
should not be considered as unwillingness to 
be with the other parent, only an avoidance of 
the total divorce process. Teenagers who are 
motivated by divorce-related depression and 
anxiety lack the energy for any involvement 
and may feel that any interaction will intensi-
fy an already hostile environment with which 
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the child feels totally unable to cope. Warning 
signs of divorce-related depression or anxiety 
may include:

• Loss of spontaneity: Normally playful 
children may become moody

• Low self-esteem: Feelings of worthless-
ness, comments about being stupid or un-
important 

• Poor self-care: Poor grooming, excessive 
disorder in a formerly neat child’s room 

• Excessive sadness or moodiness: 
Prolonged withdrawal from people or 
moodiness, disinterest in favorite activities 

• Irrational fears or clinginess: Fear or 
avoidance of normally safe people, places 
and things; intense crying and separation 
anxiety when leaving family members or 
friends 

• Sleep problems: Unwillingness to go to 
bed, diffi culty falling asleep, waking up in 
the middle of the night, nightmares, recur-
ring bedwetting, refusal to wake up or go 
to school 

• Poor concentration: Chronic forgetfulness, 
missed homework assignments, or decline 
in grades for an extended period 

• Inappropriate anger: Excessive frustra-
tion, frequent angry outbursts, fi ghts with 
schoolmates or siblings, yelling at parents 

• Drug or alcohol abuse: Experimenting 
with tobacco, medications, household sub-
stances, drugs, or alcohol 

• Sexual promiscuity: Engaging in sexual ac-
tivity that ultimately threatens to damage 
your child’s emotional or physical health 

• Self-injury, cutting: Finding relief from 
emotional pain by infl icting physical pain 
or taking excessive physical risks that re-
sult in injury 

• Suicide: Talk of killing oneself, making 
plans to end one’s life, suicide attempts. 
Immediately contact a suicide prevention or-
ganization or a mental health organization in 
your area. 

B. Not knowing how to bridge the relation-
ship: Reluctance on the part of teenagers 
toward visitation may be nothing more than 
just not knowing how to bridge the relation-
ship, especially after months or years of non-
involvement with the parent. In this case, the 

teenager is not unwilling to have a relation-
ship but lacks the skills or ego strength to 
initiate or design the “road back” to a healthy 
relationship. While the symptom again is the 
same, namely rigid resistance, the motive is 
very different and the repair is very positive if 
the court offi cials have determined this to be 
the underlying motive behind the reluctance. 
The degree of desire is sometimes measured 
by the level of anger toward the other parent 
since anger assumes hope. The teenager main-
tains the anger toward the parent to maintain 
some connection and in some manner send 
the parent messages, sometimes cryptic, about 
what needs to be done to win the child back.

C. Fears of betrayal to the other parent: There 
are times when the teenager’s reluctance in 
seeing a parent may result from the teenager’s 
belief that the other parent will feel betrayed 
by the child’s relationship with the other 
parent. While this may not necessarily be 
communicated or felt by the parent, these feel-
ings of guilt are generated by the teenager’s 
experiences with the intense anger and hatred 
exhibited by the parents toward each other. As 
a result, the teenager feels that any relation-
ship with one parent will be seen as a betrayal 
of loyalty by the other. This factor increases 
dramatically if the intense hatred is verbalized 
or acted out by one parent toward the other.

D. Discomfort and confusion over the parent’s 
involvement with another person: There are 
times when a teenager’s reluctance with visi-
tation may center around a new relationship 
in the life of his or her parent. This new rela-
tionship can trigger off a series of emotional 
reactions from issues of replacement for a 
daughter if the father is involved with some-
one else, need for protection of the mother by 
the son if the father is involved with someone 
else, anger over replacing the father for a 
daughter if the mother is involved with some-
one else, or fears of betrayal against a parent 
which may occur in having a relationship with 
this other person. Many times a spouse will 
have a very serious reaction resulting from the 
reality of fi nality, replacement, etc. when the 
ex-spouse has someone else enter their lives. 
The teenager may be very sensitive to this 
reaction forcing a hesitation in visitation with 
the involved parent.

E. Resistance as a result of an older sibling’s 
reluctance in having a relationship with the 
parent: Sometimes a teenager’s reluctance to 
visitation can result from an older sibling’s 
resistance to seeing the parent. The indirect 
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infl uence or overt infl uence of this older sib-
ling can make it almost impossible for the 
teenager to visit without repercussions. This 
fear can become even greater if the teenager 
is the only sibling in the family to want a re-
lationship with the other parent. In this case, 
the teenager faces the possibility of alienation 
of his or her family over his or her decision to 
have a relationship with the other parent. 

F. Parent alienation: Parent alienation, which is 
not parent alienation syndrome, occurs as a 
result of realistic and valid reasons involving 
prior or ongoing emotional, physical or sexual 
abuse, prior neglect or some other tangible 
pattern of behavior that has caused the teen-
ager reluctance because of safety issues. This 
issue is a very crucial one to determine since 
some parents are very convincing to the court 
that the reluctance on the part of the teenager 
is from the infl uence of the other parent.

G. Hostile Parent Behavior: Sometimes a teenag-
er’s reluctance toward visitation with a parent 
results from the hostile behavior of a parent. 
In our opinion, there are three states of hostile 
behavior that greatly affect the psychological 
well-being of children and mold their opin-
ions and feelings for one of their parents. In 
order of severity, these are: (1) Subtle Passive 
State; (2) Hostile Indirect State; and (3) Hostile 
Direct State. 

Subtle Passive State

In the fi rst case, the parent provides subtle 
messages to the children, such as looking 
angry or becoming quiet to the children 
when they are leaving to see the other 
parent. Nothing overt is said. However, this 
act of emotional removal creates enormous 
tension within the children because the loss 
of approval by the parent is interpreted as a 
loss of love, one of the most frightening of the 
fears of children.

Hostile Indirect State

In the second case, the parent may argue over 
the phone with the other parent with the 
children in close proximity. The arguments 
can become emotionally turbulent, and many 
hostile words can be said. However, since 
the conversation has taken place over the 
phone, the children will hear only one side. 
The parent will then get off the phone and be 
nice to the children. Regardless, the damage 
is done and the child gets the clear message—
don’t mess with me or make me unhappy.

Hostile Direct State

The third state, Hostile Direct, is the most 
serious type. In this case, the parent doesn’t 
care who is around, and exhibits the most 
out-of-control behavior possible (e.g., hitting 
a parent or throwing things in front of the 
children). The messages here are threefold: (1) 
“No one can stop me”; (2) “I will do anything 
I want”; and (3) “Do not trust this man or 
woman.” This type of behavior has the most 
negative effect on children. Not only do such 
acts constitute a serious issue of emotional 
instability on the part of the parent, but 
they indicate a complete disregard for the 
emotional well-being of the children. In our 
experience, if Hostile Direct State is occurring, 
then it is almost certain that the two other 
levels are also being used.

H. Hurt in the form of anger and resistance to 
test the sincerity and dedication of the par-
ent: There are times when the teenager’s re-
luctance to visitation may be a test of the par-
ent’s sincerity in their desire to restore or have 
a relationship with their child. This may occur 
in instances where the parent has been alien-
ated from the child for a long period of time 
and the child does not believe the parent’s 
intentions for reconciliation are genuine. Since 
anger assumes hope, the teenager’s continued 
anger toward the parent is a test that this time 
the parent will not give up. The problem here 
is that in many cases if this motive is not fully 
understood, then the parent gives up, believ-
ing the child wants nothing to do with him/
her.

I. Interference with friends and social life: 
Sometimes, a teenager’s reluctance may 
be as simple as not wanting to miss out on 
a Saturday or Sunday with their friends. 
While teenagers may not be able to clearly 
or maturely verbalize this, the need for so-
cialization at this age is crucial and a priority 
in the child’s life. Knowing this and work-
ing around it through compromise is cru-
cial to maintaining the visitation schedule. 
However, misinterpreting the teenager’s 
reluctance in this case can have far-reaching 
effects on the future of his or her relationship 
with the parent.

J. Identifi cation with the aggressor: This is a 
concept that can readily be seen in teenagers 
during hostile stages in separation and di-
vorce. According to Frankel (2002), when we 
feel overwhelmed by an inescapable threat, 
we “identify with the aggressor” (Ferenczi, 
1933). Hoping to survive, we sense and “be-
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come” precisely what the attacker expects 
of us—in our behavior, perceptions, emo-
tions, and thoughts. Identifi cation with the 
aggressor is closely coordinated with other 
responses to trauma, including dissociation. 
Over the long run, it can become habitual 
and can lead to masochism, chronic hyper-
vigilance, and other personality distortions.

But habitual identifi cation with the aggressor 
also frequently occurs in people who have 
not suffered severe trauma, which raises the 
possibility that certain events not generally 
considered to constitute trauma are often 
experienced as traumatic. Emotional aban-
donment or isolation, and being subject to a 
greater power, are such events. In addition, 
identifi cation with the aggressor is a tactic 
typical of people in a weak position (Frankel, 
2002). What often happens with teenagers 
who are in this type of weakened state is that 
they will side with whom they perceive as 
the most aggressive and potentially reject-
ing parent against the other parent in hopes 
that the aggressor will not turn on them. The 
teenager’s behavior in this case will too often 
be to always make excuses for not wanting 
visitation, feigning illness, wanting to go 
home early, creating tension to cause short-
ened visitation and outright refusal to go on 
visitation. 

K. Parent dependency syndrome: There are 
times when a parent will not intentionally 
alienate his or her children from the other 
parent but will instead create an unhealthy 
dependency through a series of subtle and/
or emotional reactions. The need for this 
type of dependency often arises out of the 
parent’s own fears of isolation and abandon-
ment, low self esteem, a lack of adult anchors 
or meaningful relationships or sometimes 
unresolved issues from his or her past. While 
not an alienation process, the secondary ef-
fects of Parent Dependency Syndrome result 
in an unwillingness of the children to leave 
the dependent parent. The reactions of the 
dependent parent give the children the mes-
sage that the parent is a victim, unhappy 
without them, in turmoil if they are not with 
him/her, and can only survive if the children 
stay with him/her. Examples include:

“It’s O.K.; I’ll fi nd something to do when you are 
not here”

“Mommy/Daddy will miss you so much when 
you are with Daddy/Mommy”

“I get so sad when you leave me”

“I will be here waiting for you to come home”

“I will wait for your call”

Such guilt makes it very hard, if not impos-
sible, for the children to leave the parent’s 
orbit. The effects on children of this depen-
dency syndrome can be seen not only in the 
unwillingness to leave the parent but may 
also limit the children from venturing out to 
new social, educational, recreational, and any 
other experiences that would leave the parent 
“alone.” What inevitably occurs is an extreme 
limitation of the children’s safety zone, the 
area in which the children feel safe.

L. Gender and birth order: Perhaps the most 
troublesome response of some adolescents to 
the divorce of their parents is to attempt to fi ll 
the role they perceive to be fi lled in the past 
by one of their parents. Some parents make 
this worse by encouraging this kind of be-
havior as indicating “maturity” on the part of 
their child (Divorceinfo, 2007).

 In this case the reluctance of the teenager to 
visitation with the other parent results from 
either the male seeing himself as the protec-
tor of the mother, especially if he is the old-
est sibling or the only male in the family. 
Likewise, the daughter may see herself as the 
replacement for the father’s lack of female 
connection and see her relationship with her 
father as special. In this case, she will protect 
and take care of him resulting in reluctance 
toward visitation with the mother. 

3. Determine the level of civility of the parents: The 
greater the civility between the parents, the easier 
it will be for the teenager to move back and forth 
between relationships. We call this fl uid interac-
tion, and it is a sign of civility and maturity in the 
parents’ behavior. The greater the distance be-
tween the parents as a result of anger and rage, the 
harder it will be for the teenager to balance his or 
her relationship with both parents. What normally 
happens is an alignment with one parent. If the 
parents are not civil, then the court should man-
date some type of civility training or coaching.

4. Determine the length of separation between the 
parent and child: The greater the separation be-
tween the parent and child the greater the diffi cul-
ty in restoring the relationship. While there is still 
hope, the question of why the parent allowed this 
to occur needs to be answered. The parent can still 
do parental things, i.e., emails, cards, gifts, phone 
calls even if the teenager is resistant. The messages 
here are positive and tell the teenager that the par-
ent is not giving up on him/her no matter what. 
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Pulling away out of hurt, frustration, or anger 
communicates a very different message, namely 
“this is over and you are not worth it.” The parent 
will need to learn that this is a process and may 
take longer than they thought. However, a parent-
child relationship is forever and any length of time 
given to restore it in a healthy way should be at-
tempted for both the sake of the teenager and the 
parent.

5. Determine the level of anger of the teenager to-
ward the parent: Our experience over the years 
has shown us that in the absence of alienation 
(discussed above), anger assumes hope. After all, 
one of the main reasons we get angry is that we 
hope that the person will change. Keep in mind 
that the opposite of love is not anger but apathy 
and if handled properly, the teenager’s anger can 
be redirected toward working on solutions and 
redefi ning a new and better relationship.

6. Determine the level of apathy toward the parent 
(sometimes hard to distinguish apathy from sup-
pressed anger): The most diffi cult relationship to 
restore is one in which apathy has occurred. It is 
these cases where the chances of success are very 
poor. This motive will need to be determined and 
diagnosed by court offi cials and if present, the 
parent may have to accept the fact that this rela-
tionship may not happen no matter what is done. 
The teenager who is apathetic toward a parent is 
normally not angry, does not scream, attack, or 
use any energy toward the parent. He or she is 
resolved and has moved on in their lives. Whether 
they may change their feelings at a later time in 
their life is not known. What is known is that this 
type of emotional state bodes little chance of suc-
cess for re-establishing the relationship.

Conclusion
It is imperative in cases of the reluctant teenager in 

separation and divorce cases for court offi cials to be cog-
nizant of the true motive behind the reluctance of teenag-
ers to visitation and not take it at face value, a decision all 
too often made by court offi cials who through no fault of 
their own lack the dynamic understanding of the teenage 
mind in this situation. A decision by court offi cials made 
for the wrong reason will have long-lasting effects on the 
life of the teenager and the parents. Both deserve the best 
decision, direction, and insight available to help them 
through this very diffi cult process.
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Recent Legislation, Decisions, and Trends
By Wendy B. Samuelson

Gay Marriage Update

Comity of Foreign Same-Sex Marriage

Godfrey v. Spano, 2007 NY Slip Op. 27105, 2007 N.Y. 
Misc. LEXIS 853 (Westchester County 3/12/2007)

As discussed in my previous column, the recent 
Court of Appeals decision Hernandez v. Robles, 7 N.Y.3d 
338, 821 N.Y.S.2d 770 (2006) held that the New York State 
Constitution does not compel the recognition of same-sex 
marriage in New York, and deferred to the legislature’s 
determination on the issue. 

However, recently, Judge Lefkowitz of the 
Westchester County Supreme Court determined that the 
Westchester County Executive’s Executive Order requir-
ing county agencies to recognize same-sex marriages 
where validly contracted out-of-state is lawful. The court 
distinguished the holding in Hernandez as prohibiting in-
trastate same-sex marriage, not prohibiting comity of val-
idly executed same-sex marriages of foreign jurisdictions. 
The court reasoned that New York recognizes out-of-state 
marriages of heterosexuals that would have been invalid 
if made in New York if the marriage was valid where 
contracted even if the purpose was to evade New York 
law. Absent legislation or appellate court ruling that de-
clares out-of-state same-sex marriages void in New York, 
though valid there, there is no positive law to prevent 
recognition of the marriage. The trial court is not bound 
by the holdings of courts of coordinate jurisdiction, and 
the trial court was not persuaded by the reasoning in 
Funderburke and Martinez that the New York Court of 
Appeals in Hernandez v. Robles has changed the law with 
respect to comity. 

New Jersey Legislature Passes Civil Union Bill

As mentioned in my previous column, on December 
14, 2006, our neighbor, New Jersey, voted 23 to 12 to rec-
ognize civil unions for same-sex couples, based on the 
New Jersey Supreme Court’s mandate to provide equal 
rights and fi nancial benefi ts to gay couples. The legis-
lature was permitted to decide whether to permit gay 
marriage or provide a separate parallel track. The bill was 
signed into law on February 19, 2007. Critics of the new 
bill deem that separate but equal is not equal, much like 
in the days of racial segregation. 

Among the many new benefi ts under the civil unions 
law, gay couples gain the rights to adoption, child cus-
tody, visiting a hospitalized partner and making medical 
decisions, and the right not to testify against a partner in 
state court. However, the federal government does not 
recognize the unions, which means that certain important 
rights will not be recognized. For example, a surviving 

member of a civil union would not be entitled to his/her 
deceased partner’s Social Security benefi ts. If a partner 
is hospitalized in another state, and that state does not 
recognize the civil union, the other may not have an auto-
matic visitation right. 

New Jersey is the third state in our country to es-
tablish civil unions, joining Connecticut and Vermont. 
California offers domestic partnerships. Massachusetts is 
currently the only state to recognize gay marriage, and it 
has a residency requirement. In addition, our neighboring 
country Canada recognizes gay marriage. 

Court of Appeals Round-up

Equitable distribution and maintenance: rental 
property

Keane v. Keane, 2006 NY Slip Op. 9660 (12/21/2006)

The Court of Appeals determined that the Grunfeld 
prohibition against double-counting the income stream 
of an intangible professional license for purposes of equi-
table distribution and maintenance does not extend to the 
distribution of a tangible, income-producing asset. 

The trial court awarded the husband a rental property 
and awarded the wife maintenance of $1,292 per month 
to continue through a period of time to coincide with the 
lease term of the property.

The Appellate Division modifi ed, over a partial dis-
sent, by deleting the $1,292 monthly maintenance award, 
reasoning that such sum was derived from impermissible 
“double counting” of the husband’s income from the 
rental property after that income had been included in the 
valuation of the previously distributed property.

The high court reversed and remitted the matter to 
the trial court, fi nding that double-counting does not oc-
cur with the rental property because the husband will not 
only receive rental income, but when the lease terminates, 
the property itself is a marketable asset separate and dis-
tinct from the lease payments.

Grandparent Visitation

E.S. v. P.D. O’Leary, NY Slip Op. 1336, 2007 N.Y. LEXIS 
118, 2007 (2/15/2007)

The maternal grandmother moved into her grand-
child’s home to care for him after the child’s mother was 
diagnosed with cancer, and continued to live there and 
care for the child after the mother died, until the father 
asked her to leave some fi ve years later. The trial court 
considered the father’s right to rear the child but found 
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the grandmother had a close relationship with the child 
and respected her and the father’s separate roles in the 
child’s life, and that no credible evidence supported his 
claim that she sought to usurp his parental role.

The high court determined that the grandparent 
in this case was properly granted visitation with her 
grandson pursuant to DRL § 72(1). The grandmother had 
automatic standing to sue for visitation since one of the 
child’s parents was deceased. The court then determined 
that it was in the child’s best interest to continue his close 
relationship with his grandmother. The father did not 
present competent proof that the grandmother attempted 
to usurp his parental role. 

Moreover, the high court determined that the New 
York grandparent visitation statute is constitutional in 
view of the United States Supreme Court’s decision in 
Troxel v. Granville, 530 U.S. 57, 120 S. Ct. 2054 (2000).

Other Cases of Interest

Equitable Distribution

Equitable distribution of lottery winnings

Damon v. Damon, __ A.D.3d __, 823 N.Y.S.2d 540 (2d 
Dep’t 2006)

The proceeds of a winning lottery ticket acquired 
by the husband during the marriage constituted marital 
property. Since the jackpot award was predominately 
the result of luck and not of either spouse’s labor, the 
contributions to the marriage of each party had little rel-
evance to the manner in which the lottery jackpot should 
be distributed. The wife was awarded only 25% of the 
proceeds. 

Author’s note: There is no explanation why the wife 
was not awarded 50%, nor were there any other facts 
mentioned regarding the length of the parties’ marriage 
or respective fi nances. But see Ullah v. Ullah, 161 A.D.3d 
699, 555 N.Y.S.2d 834 (2d Dep’t 1990), lv to app den, 76 
N.Y.2d 704, 559 N.Y.S.2d 983 (1990) where the court 
divided the lottery winnings equally based on the same 
reasoning, that neither party contributed any labor to 
the winnings, and therefore neither should receive a 
windfall. 

Pension Benefi ts

Stachowaski v. Stachowaski, __ A.D.3d __, 825 
N.Y.S.2d 416, 2006 (4th Dep’t 2006)

Pursuant to the terms of the parties’ separation agree-
ment which was incorporated into the judgment of di-
vorce, the wife was to receive 50% of the husband’s pen-
sion plan benefi ts in accordance with the Majaukas formu-
la. The husband’s attorney objected to the wife’s second 
proposed QDRO, which provided, in part, that benefi ts 
to the wife may commence, at her option, at any time 

after the husband has attained eligibility to retire and that 
benefi ts would be payable for the duration of her lifetime. 
The trial court properly denied the motion to confi rm the 
QDRO because this separate interest right was not explic-
itly stated in the agreement (see generally Kazel v. Kazel, 3 
N.Y.3d 331, 819, 786 N.Y.S.2d 420 (2004) (in order to re-
ceive death benefi ts from a pension plan, the agreement 
and hence the QDRO must specifi cally state this separate 
and distinct interest)). In addition, the court noted in dicta 
that since the agreement did not specifi cally state that the 
wife was entitled to survivorship benefi ts, she was not 
entitled to it. 

Author’s note: When drafting an agreement regarding 
pension benefi ts, the practitioner should be mindful to 
explicitly state that his/her client is entitled to pre- and 
post-retirement benefi ts. 

Wallach v. Wallach, 2007 NY Slip Op. 1559, 2007 N.Y. 
App. Div. LEXIS 2126 (2d Dep’t 2007)

The lower court erred in failing to reduce the value of 
the husband’s pension by the portion of the value that is 
equivalent to Social Security benefi ts. As a member of the 
Federal Employees Civil Service Retirement System, the 
husband neither contributes to nor is eligible to receive 
Social Security benefi ts, and his pension constitutes, in 
part, the Social Security benefi ts to which he would be en-
titled if he were not a federal employee.

Maintenance and Child Support

Nondurational maintenance

Grumet v. Grumet, 2007 NY Slip Op. 1253, 2007 N.Y. 
App. Div. LEXIS 1721 (2d Dep’t 2/13/2007) 

The appellate court modifi ed the divorce judgment by 
reducing the wife’s award of nondurational maintenance 
in the sum of $16,000 per month, nontaxable to the wife 
to the sum of $9,000 per month, taxable to the wife. The 
trial court improperly focused almost exclusively on the 
husband’s income and assets to the exclusion of all other 
factors, including the reasonable needs of the wife, her 
ability to be self-supporting and the pre-separation stan-
dard of living. The wife’s updated net worth statement 
revealed that she needed $13,500/month for two people 
(her late son), but the trial court’s award was greater 
than that amount. The appellate court determined that 
the reduced amount of maintenance, combined with any 
investment income from her “substantial” equitable dis-
tribution award and future potential employment, would 
be suffi cient. In addition, the trial court failed to state any 
rationale for its decision to award nontaxable mainte-
nance, which is a deviation from the norm envisioned by 
the IRC. 

The appellate court reduced the wife’s award of 
counsel and expert fees in the sum of $260,636.48 to 
$130,318.24 because the wife will receive a “large” distrib-
utive award and she possesses substantial assets which 
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are suffi cient to enable her to pay one-half of the litiga-
tion expenses. 

Child Support: Defi nition of Income

Wallach v. Wallach, 2007 NY Slip Op. 1559, 2007 N.Y. 
App. Div. LEXIS 2126 (2d Dep’t 2007)

The CSSA requires that the court determine basic 
child support based on the party’s income as reported or 
should have been reported on his most recently fi led tax 
return. Therefore, the court cannot exclude actual over-
time wages nor average a party’s earnings over several 
years. 

The court properly deducted maintenance from the 
husband’s income before applying the CSSA, but im-
properly included the maintenance to be paid in deter-
mining the wife’s income for purposes of the CSSA. The 
court failed to state the amount of child support to be 
paid once maintenance terminates.

The trial court properly found that the wife was 
capable of earning $35,000 annually, based upon her 
education, past employment, and earnings potential, and 
therefore imputed that income to her.

Author’s note: There were no facts recited by the 
appellate division to support the imputation of income to 
the wife where she had no actual earnings. 

Child Support: Emancipation

In re Cellamare v. Lakeman, __ A.D.3d __, 829 N.Y.S.2d 
588 (2d Dep’t 2007)

The court found that the child was not emancipated 
despite the fact that he was not living in either parent’s 
home, since he was not economically independent, since 
the child’s father still provided the child with food, the 
child still received mail at his father’s house, and still had 
his own telephone line at that house, and was still cov-
ered by his father’s medical insurance. 

Custody

Change in Joint Custody Agreement

The court below properly modifi ed the parties’ joint 
custody agreement and awarded sole custody to the 
mother where the parties’ relationship three years after 
the execution of the agreement became acrimonious. 
Therefore, the mother showed a suffi cient change in cir-
cumstances and the modifi cation would serve the child’s 
best interests. 

Author’s note: The opinion does not state any facts to 
support its conclusion, and simply recited black letter 
law. Another example of the court’s failure to recite 
the facts of the case is In re Held v. Gomez, 824 N.Y.S.2d 
741 (2d Dep’t 2006), where the court changed custody 
from the mother to the father and granted the mother 
supervised visitation.

Award of Custody to the Father

Allain v. Allain, 826 N.Y.S.2d 411 (2d Dep’t 2006)

The father was awarded sole custody of the parties’ 
son, which was upheld on an appeal. One of the primary 
considerations of the court was that the father was more 
likely to assure meaningful contact between the son and 
the mother. The mother’s animosity towards the father, 
demonstrated by the repeated fi ling of baseless charges 
against him, her questionable judgment with regard to 
her son’s health matters, and her lack of veracity on a 
number of issues rendered her the less fi t parent. In addi-
tion, the forensic psychologist also recommended that the 
father have custody.

Author’s note: The practitioner should warn his/her 
client that expressing animosity towards the other parent 
can be detrimental to the client’s quest for custody. 

Counsel Fees

Charging Lien

Zelman v. Zelman, 2007 NY Slip Op. 27039, 2007 N.Y. 
Misc. LEXIS 281 (New York County 2/6/2007) J. Beeler

After representing a client in a matrimonial litiga-
tion for approximately one year, the client discharged the 
attorney, retained new counsel, and a few months later 
settled the case. The client owed the attorney $169,192 
of $393,192 billed. The court granted the attorney’s mo-
tion to enforce a charging lien in the amount owed, and 
referred the matter to a special referee for a hearing to 
determine the amount of legal fees due. The court also 
granted the attorney’s motion to place the amount alleg-
edly owed in legal fees in escrow. 

A charging lien does not attach to maintenance or 
child support awards, but can attach to equitable dis-
tribution awards. A charging lien is available pursuant 
to Judiciary Law 475 only where the attorney’s efforts 
have created proceeds to which the lien may attach. But, 
where the attorney’s services do not create any proceeds, 
but consist solely of defending a title or interest already 
held by the client, no lien on that title or interest can be 
awarded. 

The client argued that the attorney’s efforts on her 
behalf did not create any new funds in the form of equi-
table distribution to which a charging lien could attach. 
She claimed that the money she received represented her 
one-half interest in properties which she jointly owned 
with her husband. Therefore, she argued that the settle-
ment awarded her equitable distribution equal only to the 
value of real property that she already had legal title to. 

The court held that the $1.6 million payable to the 
wife in a lump sum was not a simple translation of her 
share of the marital property into cash, and thus immune 
to a charging lien. There were issues such as each of the 
parties’ respective separate property credits and the dis-
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tribution of the husband’s business which was valued by 
the neutral expert at $785,000. These respective claims 
would have affected the extent of the marital assets sub-
ject to equitable distribution.

The attorney’s calculation that the $1.6 million 
settlement exceeded the wife’s share of the actual real 
estate proceeds by at least $321,875 was reasonable. This 
amount represented the creation of a new fund by the 
attorney’s efforts to which a charging lien could attach. 

Wendy B. Samuelson is a partner of the law fi rm 
of Samuelson, Hause & Samuelson, LLP, located in 
Garden City, New York. She has written literature for 
the Continuing Legal Education programs of the New 

York State Bar Association and the Nassau County Bar 
Association. She authored two articles in the New York 
Family Law American Inn of Court’s Annual Survey 
of Matrimonial Law. Ms. Samuelson has also appeared 
on the local radio program, “The Divorce Law Forum.” 
She was recently selected as one of the ten leaders in 
Matrimonial Law of Long Island for the under age 45 
division.

Ms. Samuelson may be contacted at (516) 294-6666 
or WBSesq1@aol.com. The fi rm’s websites are www.mat-
rimonial-attorneys.com and www.newyorkstatedivorce.
com.

Back issues of the Family Law Review (2000-present) are available 
on the New York State Bar Association Web site
Back issues are available at no charge to Section members. You must be logged in as a 
member to access back issues. Need password assistance? Visit our Web site at www.
nysba.org/pwhelp. For questions or log-in help, call (518) 463-3200.

Family Law Review Index
For your convenience there is also a searchable index in pdf format.
To search, click “Find” (binoculars icon) on the Adobe tool bar, and type in search 
word or phrase. Click “Find Again” (binoculars with arrow icon) to continue search.
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www.nysba.org/FamilyLawReview
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New York State Bar Association

Matrimonial 
Law*

“This book is very helpful in preparing all legal documents for a 
divorce action.”
Vaughn N. Aldrich,
Law Office of Vaughn N. Aldrich, Hogansburg, NY

Written by Willard DaSilva, a leading matrimonial law practitioner, 
Matrimonial Law provides a step-by-step overview for the practitioner 
handling a basic matrimonial case. New attorneys will benefit from the 
clear, basic review of the fundamentals and experienced practitioners 
will benefit from the numerous “Practice Guides.”

NYSBABOOKS

To order call 1-800-582-2452 or visit us 
online at www.nysba.org/pubs
Mention code: PUB0081 when ordering.

Contents

I. Introduction
II. Initial Conference
III. The Retainer
IV. Additional Information
V. Basic Law
VI. Agreements
VII. Commencement of the Case
VIII. Motions
IX. Disclosure
X. Trial Preparation
XI. The Trial

XII. Judgment
XIII. Enforcement
XIV. Modification
XV. Conclusion
Forms

2006–2007 • 268 pp., softbound
PN: 41216
NYSBA Mmbr. Price: $72
Non-Mmbr. Price: $80
Prices include shipping and handling, 
but not applicable sales tax.

*  The titles included in the GENERAL PRACTICE MONOGRAPH SERIES are also available as segments of the New York Lawyer’s 
Deskbook and Formbook, a five-volume set that covers 25 areas of practice. The list price for all five volumes of the 
Deskbook and Formbook is $650.
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The NYSBA leadership and staff extend thanks to you and our more than 

72,000 members  —  from every state in our nation and 109 countries — for 

your membership support in 2007. 

Your commitment as members has made NYSBA the largest voluntary state 

bar association in the country. You keep us vibrant and help make us a strong, 

effective voice for the profession.

You’re a New York State 
Bar Association member.

You recognize the value and relevance 
of NYSBA membership. 

For that we say, thank you.

Patricia K. Bucklin
Executive Director

Kathryn Grant Madigan
President
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