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Aggrievement Following a Successful Ch¡ld
Custody Award Continued-ls a Child a "Full Patty"
CPLR 5511:

By Elliott Scheinberg
A fundamental tenet of appellate jurisprudence is
that only an aggrieved party may appeal.l Aggrievement
requires, inter alia, an adjudication against rights, persons, or propefty,z which arises when a party has petitioned for relief that is denied in whole or in part.3 CPLR
5511 requires that an aggrieved appellant be a "party or
a person substituted for him." But who is aggrieved in
the event of an improper custody award? Case law acknowledges that a child may be aggrieved by a custody
order,4 which should come as no surprise because the
conseqLrences to the child is the axis about which the
custody trial rotates.

"The case law is, nevertheless, clear
that preservation is, in fact, AFTC
driven and binding upon the child."
While the child is not a captioned party to the action,
an improper custody award means that the court has not
fulfilled its charge of pørens patriae to secure the child's
best interests, with the child enduring the consequences
across a lifetime extending long beyond childhood.s h-r
S.L. a 1.R.,27 NY3d 558 Í201.61, the Court of Appeals addressed "the substantial interest, shared by the State, the

children, and the parents, in ensuring that custody proceedings generate a just and enduring rcsult that, above
all else, serves the best interest of a child."
This article addresses the question of the appealabil-

ity of a child custody judgment or order where the court
has granted the prevailingpafty, assume the mother,
custody of the child precisely as she demanded in her
complaint or petition. However, now distanced in time
from the furor of the trial, the mother realizes that, based
on the evidence and the testimony, the child's best interests will not be best or fully served by the relief that she
had requested and been granted.
By way of example, during trial, the evidence might
have revealed: the depth of the father's troubled psychiatric history possibly complicated by drug abuse; an arrest for DUI while the child was a passenger; infliction of
self injuries; suicidal ideations, or attempted suicide. Sl-re
believes that the court should have granted her greater
custodial authority beyond her demand, such as, sllpervised visitation for the noncustodial parent.

While this evidence would undoubtedly have warranted granting the mother leave midtrial to amend the
relief demanded by conforming the pleadings to the
proof, the mother, irrespective of the reason, did not so
move. Assume that she has only filed a notice of appeal
without having moved for reconsideration or modification of the order or the judgment; perhaps the trial
court informally indicated that such a motion would be
unsuccessful.
The issue is, assuming that the Attorney for the
Child (AFTC) declines to pursue an appeal for reasons
unrelated to the child, perhaps because of health or family related issues, being overwhelmed by a burgeoning
stressful caseload or just being "burnt out" from the intense protracted litigation and constant applications from
the same warring parents, eagerness to move on to the

next custody case, may the mother, although technically
not aggrieved, having been granted the full relief that she
sought, appeal and argue, for the first time, that the court
erred in failing to have further narrowed its award to the
noncustodial parent; the foundation of her argument being that, by not having looked deeper into and beyond
her demand, the court did not fully exercise its role of
parens ptttriae on behalf of the child?
Because of the implications across the child's life, this
issue ought not to be circumscribed or even influenced
by the skill or lack thereof of an AFTC who, unlike the
mother, is disinterested in the outcome and not vested in
the child's future, who was foisted upon the child from a
roster of varying legal talent only to have failed to timely
preserve critical objections or meet insurmountable jurisdictional deadlines, all of which are now binding upon
the child post trial.
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The case law is, nevertheless, clear that preservation
is, in fact, AFTC-driven and binding upon the child.6

It is the premise herein that several theories, individually and jointly, permit such an appeal notwithstanding
the rigidly unyielding, jurisdictional time frame to appeal set forth in CPLR 5513(a).7

Child Custody, Aggrievement
The bedrock of the answer requires an understanding
of what custody is and that the mother is not asserting
her rights, but those of the child, the sole intended beneficiary of the custody determination.

Child custody is defined as "[t]he care, control,
and maintenance of a child awarded by a court to a responsible adult. Custody involves legal custody (decision-making authority) and physical custody (caregiving
authority)."8 Children are not chattels;e there is nothing
proprietaryl0 in a custody award and neither parent has
a "prirna facie right to the custody of the child."11 In sum,
while a parent is statutorily charged with child support
irrespective of custodial status, a custody award does no
more than grant a parent the authority to be the child's
caregiver, a modifiable stewardship. Therefore, a custody
award is arguably removed from the traditional category
of aggrievement which requires that the adjudication
have been against rights, person, or property.l2
Unlike equitable distribution, where the assignment
of assets is final and immutable, custody proceeds along
a nonfinite continuum that remains permanently subject
to judicial review and modification because courts sit in
the role of parens patriøe over childrenl3 ever mindful of
their best interests as the claims of parents are always
subordinate to the welfare of child.la
A child's rights are superior to the rights of the parties to a stipulation and an order approving a stipulation.ls Standard custody disputes are not usually subject
to res judicata because the best interests of children are
more important than any of the benefits of closure.l6 The
law does not recognize an irrevocable arrangement regarding the custody of infants. Whether the arrangement
be the culmination of agreement between the parties or
stipulation by the court, it is susceptible to change if the
good of the infant impels a change. The supreme consideration is the interests of the children; whatever is best for
them the court will decree.lz As captured by the Court of
Appeals, "[t]he only absolute in the law governing custody of children is that there are no absolutes."l8

Child custody thus occupies

a unique pedestal

in law

Doctrine of Preservation
An appellate court should not, and will not, consider
different theories or new questions, if proof might have
been offered to refute or overcome them had they been
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presented at the trial.le InTeløro a. Teløro,zo the Court of

Appeals held:
[T]he general rule concerning questions
raised neither at the trial nor at previous stages of appeal is far less restrictive
than some case language would indicate.
Thus, it has been said: 'if a conclusive
question is presented on appeal, it does
not matter that the question is a new
one not previously suggested. No party
should prevail on appeal, given an unimpeachable showing that he had no case in
the trial court.' ...

Of course, where new contentions could
have been obviated or cured by factual
showings or legal countersteps, they may
not be raised on appeal. But contentions
which could not have been so obviated or
cured below may be raised on appeal for
the first time.
Under the above facts, additional factual countersteps
would neither add nor refute anything as all the requisite
evidence had already been exhaustively laid out, which
precludes an argument of changed circumstances. The
issue of the proper child-centric relief based on that existing evidence is a question of law-the findings of the
court upon the trial state what is material as to the facts
upon which the action is based, while the conclusions of
law discuss the applicable law to the relief ordered.2i The
conclusion, the question of law, therefore, withstands the
doctrine of preservation and is reviewable for the first
time on appeal.

Parens Patriae
The state, succeeding to the prerogative of the crown,
acts as parens patríae. Sometimes the power is exercised

Iegislatively sometimes constitutionally (N.Y. Const. art.
YI, s 32), but usually by the court.2z Finlay u. Finløy,23 defined parens patriae:
The chancellor in exercising his jurisdiction does not proceed upon the theory
that the petitioner, whether father or
mother, has a cause of action against the
other or indeed against any one. He acts
as pørens patriae to do what is best for the
interest of the child. He is to put himself
in the position of a "wise, affectionate,
and careful parent"...and make provision for the child accordingly. ...He is not
adjudicating a controversy between adversary parties, to compose their private
differences...

He is not determining rights "as between
a parent and a child," or as between one
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parent and another...He "interferes for
the protection of infants, qua infants, by
virtue of the prerogative which belongs
to the Crown as pørens patriøe" ... .

Unlike property rights, which spouses and affianced
parties are contractually free to allocate as they wish,
contractual provisions concerning custody and visitation
are subject to judicial review and modification because
courts sit in the role ofpørens patriøe to enforce the public policy of ensuring a child's well-being and, as such,
are not bound by any agreements, even as between the
parents;24 "a court cannot be bound by an agreement
regarding custody and visitation and simultaneously act
as pûrens patriøe on behalf of the child-courts alone may
undertake the task."25

Matter of Míchael

B.

lnMntter of Michael8.,26 the Court of Appeals had
learned that, during the pendency of the appeal, the appellant had been charged with and admitted neglect of
children in his custody (not Michael), which children had
been removed from his home and returned to the Commissioner of the Social Services. The Court examined
facts dehors the record:
Appellant's request that we ignore these
new developments and simply grant
him custody, because matters outside
the record cannot be considered by an
appellate court, would exalt the proce-

court's role as parens patriae must not be usurped."'30 The
child custody public policy concern thus also brings to the
forefront the point that an AFTC's procedural missteps
to either meet jurisdictional deadlines or timely preserve
objections should not be held against an innocent childthat, per Michael 8., above, "procedur[e]-important
though it is" not be "exalted to a point of absurdity, and
reflect no credit on the judicial process."
CPLR 3025(c)

In Kimso Apørtments, LLC a, Gandhl,31 the Court of Appeals repeated that "[u]nder CPLR 3025[b], a party may
amend a pleading 'øt any time by leaae of court' ll'beþre
or after judgment to conform [the pleadíngl to the eaídence'
(CPLR 3025[c]) ... leave 'shall be freely given upon such
terms as may be just...'." "Such an amendment is permissible'even if the amendment substantially alters the
theory of recovery.' "32
A post-judgment motion under 3025(c) requires

a

dural rule-important though it is-to
a point of absurdiry and "reflect no
credit on the judicial process." (Cohen

prior motion to vacate the existing judgment.33

and Karger, Powers of the New York
Court of Appeals $ 168, at 640.) Indeed,
changed circumstances may have particular significance in child custody matters... . This Court would therefore take
notice of the new facts and allegations to
the extent they indicate that the record
before us is no longer sufficient for determining appellant's fitness and right to
custody of Michael, and remit the matter
to Family Court for a new hearing and
determination of those issues.

a CPLR 5015(a) motion, with the exception
of 5015(aX1), "ha[s] no stated time limits; [t]he revisors'
notes indicate that under paragraphs2,3, and 5, a reasonable time is implied."3a " At any time" and "reasonable
time" will rarely, if ever, be congruous in custody cases
but also none of the five elements in 5015(a) likely applies
to a custody case. Significantly, "the grounds set forth
in CPLR 5015(a) are not exclusive; Supreme Court ha[s]
'inherent discretionary power' to vacate its judgment
'for sufficient reason and in the interest[ ] of substantial
justice."'3s

Critically, although the Court remanded the matter to Family Court, it simultaneously made an interim
order: "Pending the hearing, Michael should physically
remain with his current foster parents, but legal custody
should be returned to the foster care agency." Clearly, the
best interests of the child overrides sacred rules of appellate practice even at the highest level.

12

Public Policy
An appellate court may review issues for the first
time on appeal where the issues impact public policy.27
The Court of Appeals has underscored that public policy
concerns abound in matrimonial cases.28 Child custody is
a matter of public policy.2e Accordingly, by way of example, the prohibition against agreements between parents
to arbitrate custody and visitation may be raised for the
first time on appeal because "disputes concerning child
custody and visitation are not subject to arbitration as'the

One difficulty with a CPLR 3025(c) application is that,
while CPLR 3025(b) states that the motion may be made

"at any time,"

Furthermore, in the absence of prejudice, an appellate court mayt sua sponte, exercise its discretion to relieve
a party's failure to amend its pleading by deeming the
answer amended to conform to the evidence.36 Prejudice
means more than "the mere exposure of the [party] to
greater liability"; rather, "there must be some indication
that the [party] has been hindered in the preparation of
[the party's] case or has been prevented from taking some
measure in support of [its] position."37 Concern over prejudice is inapplicable in the facts discussed herein.
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Winters, Maddox
The Second and Fourth Departments offer guidance from decisions relating to child support, Maddox a.
Doty3\ and Winters u. Winters,3e respectively. In Winters,

the Fourth Department held: "Family Court was not
bound by the amount of support requested in the petition, but was free to award an amount appropriate to the
proof adduced at the hearing." The Second Department,
in Maddox, similarly held: "the Hearing Examiner was
not bound by the amount of support requested in the

petition."

the court stated, "between allowing children to express
their wishes to the court and allowing their wishes to
scuttle a proposed settlement." McDemott amplified the
role of the AFTC, whom a "court is not required to appoint ... although that is no doubt the preferred practice":

Although [] the AFC [] " 'must be afforded the same opportunity as any other
party to fully participate in [the] proceeding' " ... and that the court may not "relegate the [AFC] to a meaningless role"
... the children represented by the AFC

Winters explained that this is so because of "the re-

buttable presumption that application of the [statutory
clhild [s]upport guidelines yielded a correct amount of
child support." Inherent in this explanation is that child
related issues, which are matters of public policy, obligate
a court, in executing its duties, to look beyond the relief
requested by a parent.

are not permitted to 'veto' a proposed
settlement reached by their parents and

thereby force a trial.
The purpose of an attorney for the chil-

Although Winters and Maddox addressed prejudgment determinations, by paúty of reasoning, the Appellate Division may render the judgment it finds warranted
by the facts, since its power is as broad as that of the
hearing court in its review of a determination following a

dren is "to help protect their interests
and to help them express their wishes
to the court" (Family Ct. Act S 24Ð44 ...
[C]hildren in a custody proceeding [do
not] have the same legal status as their
parents, inasmuch as it is well settled
that parents have the right to the assistance of counsel in such proceedings

nonjury trial.ao

(S

Does Child Have Full-Party Status

[W]here the court [] appoints an attorney
for the children, he or she has the right
to be heard with respect to a proposed

The Fourth Department has held that "a child in a
custody matter does not have full-party status." In Løwrence v. Lawrence, T the AFTC, appealed from an order
dismissing the mother's petition to modify a custody
order. The Fourth Department, citing its own precedent
case law, Kessler a. Fancher,42 and McDermott a Bø1e,43 l.eld
that a child in a custody matter does not enjoy full-party

status:

"Inasmuch as 'the mother has not taken
an appeal from that order[, the] child [ ],
while dissatisfied with the order, cannot
force the mother to litigate a petition that
she has since abandoned." A child in a
custody matter does not have "full-party
status", and we decline to permit the
child's desires "to chart the course of

litigation."
InKessler, the Fourth Department, citing McDermott,
denied the children an appeal, by way of their AFTC,
from an order that dismissed the mother's petition for
modification of custody where the mother had abandoned her appeal.

InMcDermotf, the AFTC appealed from a custody
order, which order incorporated the terms of a written
stipulation, over the AFTC's objection. The Fourth Department declined to give "children in custody cases []
full-party status such that their consent is necessary to effectuate a settlement." "There is a significant difference,"
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... ).

settlement and to object to the settlement but not the right to preclude the
court from approving the settlement in
the event that the court determines that
the terms of the settlement are in the
children's best interests. Parents who
wish to settle their disputes should not
be required to engage in costly and often
times embittered litigation merely because their children or the attorney for
the children would prefer a different custodial arrangement.

Unlike Løwrence and McDemoff, the motheg in Kessler,
had also petitioned for an order of protection/ presumably because of domestic violence or threats of violence.
Nevertheless, the Kessler court held that the children were
not aggrieved by the orders that dismissed the mother's
petition. This raises an eyebrow in light of the uncontrovertible fact that domestic violence has a long term effect
on children, as captured, in Høaell a. IsIøm,186 Misc 2d
726 [Sup.Ct.2000].4s

The error in McDermotf 's reasoning over "allowing [a

child's] wishes to scuttle a proposed settlement" is apparent. Plainly, a child is powerless to unilaterally "scuttle"
or otherwise disrupt a settlement. The Appellate Division
offered no substantive reason as to why the children's appeals in Løwrence, McDermott, or Kessler were not worthy
of review because, in each instance, the merits of the chil-
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dren's appeals had been filtered through their AFTC's
considered knowledge and judgment as a predicate to
asking the appellate court to scuttle the agreement. An
appeal by children neither does violence to the agreement nor to the judicial process because their appeal is
no different from any other appeal wherein an appellant
seeks review of an agreement. The merits of a child's
appeal should be considered and not draw automatic
rebuke because the child endures the consequences of a
flawed custody agreement, and such an agreement violates public policy because it is not in the best interests of
the child.
This "non full-party" status that the Fourth Department has created is without meaning in appellate jurisprudence because, as noted above, CPLR 5511 requires
that an aggrieved appellant be a "party or a person substituted for him;" incomplete status is not recognized.
The "non full party" iterations in Lawrence, McDermott,
or Kessler are at odds with other iterations from the same
Court which have held that children may be aggrieved
from custody orders.46 Since the Legislature did not create a hybrid status or hybrid aggrievement in CPLR 551L,
the child must, therefore, be inherently imbued with full
party status.
McDermott andKessler also perch children who were
not fortunate enough to have had a discretionary AFTC
appointed in an unfavorable position because of the absence of counsel to rescue objections and

jurisdictional

deadlines from the extinctive jaws of non-preservation of
issues-a possible equal protection issue which mitigates
in favor of AFTC appointments for all children.

the order was "without any apparent consideration of the
child's best interests."
The Legislature can easily remedy this dilemma.

Conclusion
Under the facts and procedural setting posited at the
beginning of this article, a remittal would be valueless
because all of the evidence had already been fully vetted
at trial. The mother's failure to amend her demand during
trial should not inure against the child, whose best interests she is asserting and which the court is charged with
protecting. Her argument may and should be heard for
the first time on appeal.
That the AFTC is not inclined to appeal the order
ought not be of any moment because, in the final analysis,
upon the conclusion of the trial, the disinterested AFTC
exits the courtroom stage and marches off into the child's
horizon awaiting his or her next assignment; only an interested parent is awarded custody to care for the child,
not an AFTC. Clearly, this avenue of relief should be available only in the atypically compelling case.
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